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PREFATORY. 



"The life of the law," says Holmes, "1 
been experience." ^ This statement applies with 
peculiar force to that division of the law which we 
term Remedial. "The time has long gone by," 
say Pollock and Maitland, "when English lawyers 
were tempted to speak as though their scheme of 
forms of action had been invented in one piece 
by some all-wise legislator. It grew up little by 
little." ^ At one period of this growth such forms 
became so numerous as to count up into the hun- 
dreds, and "there were in common use some thirty 
or forty actions, between which there were large 
differences." ^ But at that time, as very largely 
ever since, the question of one's legal rigM merged 
itself into a problem of legal redress, in ease the 
alleged right was infringed. As Lord Holt de- 
clared, "it is a vain thing to imagine a right with- 
out a remedy ; for want of right and want of rem- 
edy are reciprocal." * One consequence of this 
general principle was that in the Common Law, 
what we now distinguish as primary rights were 
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enlarged by an expansion to meet new cases, of the 
forms of redress — the former, indeed, grew out of 
the latter, when they passed into the domain of 
legal rights. Only since the evolution was prac- 
tically complete, and the effect of written law in 
widening alike the field of legal right and remedy 
very great, has the analysis by which the line of 
cleavage between substantive and adjective law, 
with the different classes of rights corresponding 
thereto, been made generally familiar. Yet such 
a demarcation evidently thus through the struc- 
ture of civil government which, in one aspect, is 
simply civil law creating legal rights and also 
giving the means of remedy for the wrong done 
by their violation. Hence, in this view it is ap- 
parent that remedial rights, though correctly 
classed as secondary, rest upon the same founda- 
tion which sustains primary rights. I^one the 
less, it is to be kept in mind that the latter have 
their ground in what we distinguish as substan- 
tive law, while all remedial rights arise from the 
adjective law. 

The judicial power is that by which the law 
of remedy is made efiicacious, and courts of judi- 
cature are its chief agencies to this end. Before 
them, however, redress for wrongs becomes pri- 
marily a question of procedure. A chief feature 
in that is to show a cause for, and right to, judi- 
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cial action. The former is fundamental to relief 
in all suitSj civil or criminal. Yet in no book, 
nor in the cases touching the matter, has the prob- 
lem of what constitutes a cause for action been 
fully analyzed and worked out; and until shown 
by myself the distinction between that and a right 
to action never was clearly stated, or its basis per- 
ceived. j\Ir. Pomeroy failed to see it, and so con- 
fused these entirely different things. He seems to 
have overlooked the fact (1) that the substantive 
law is a condition merely to the existence of a 
legal wrong, and (2) that upon the commission 
of the delict, from the adjective law, a right to 
remedy springs. 

More than twelve years ago, as judge in the 
Washington County, Ohio, Court of Common 
Pleas, I heard and decided a case, the opinion in 
which was published.^ The nature of the contro- 
versy compelled me to determine the locus of the 
cause for action which was shown by the facts al- 
leged, and this led to an investigation of what, in 
personal actions, constitutes the cause. It is par- 
donable here, I trust, to transcribe a part of the 
opdnion, inasmuch as at some points it broke 
wholly new ground. The following, therefore, is 
quoted: 

What has been termed the substantive law 
determines the legal relations of persons within 
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the sphere of its operation, and by general rules, 
which become standards of civil conduct, defines 
their respective rights and obligations. As, how- 
ever, there can be no real legal right, without a 
means of redress if it be violated, alongside of the 
great body of substantive law, lies what we call 
the law of remedy- — ^"the means whereby rights 
and duties are enforced." * * The ordinary ju- 
dicial means of redressing wrongs, is by an action. 
This indeed is defined as a "judicial proceeding 
for the prevention or redress of a wrong." Be- 
tween the substantive law and the law of remedy 
there is this important distinction: the former 
'propria vigore operates upon all persons within 
its field, while the latter may truly be said to op- 
erate only upon occasion — when something is 
threatened or has been done in violation of a legal 
right. * * When a legal right has been violated, 
and so a wrong done by one to the injury of an- 
other, the relations of both to the law of remedy 
are changed in vital particulars. Before that 
neither could invoke its aid, nor be compelled by 
its process. In potential sense only could either 
be said to have a right under, or by virtue of it. 
But upon the commission of the wrong, all this 
is changed. Then the party injured can do what 
before was impossible — go into a court of com- 
petent jurisdiction, and, for purposes of redress, 
put the law of remedy in motion against the 
wrongdoer. The conjunction of the wrong with the 
law of remedy gave a new right to the party in- 
jured — a right of action. After showing that the 
law of remedy has no part in creating a wrong, it 
further was said : On the other hand, the right of 
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action is wholly independent of the substantive 
law, except as it furnishes a rule by which to de- 
termine when a wrong has been done. * * Ob- 
viously, the substantive law can not enter into the 
cause of action, for the reasons which exclude it as 
an element in a right of action. So, neither the 
substantive law nor that of remedy, nor both, per 
se give a right of action to anyone. Only when 
some act has been done which violates a duty under 
the former, and so makes a wrong, in legal sense, 
can there be any actual right of action. But the 
WTong being done, from the law of remedy the 
right ipso facto arises. Is it not, then, perfectly 
clear that the lurong, and it alone, is the cause of 
action ? 

The application of the doctrines thus set out 
was limited to civil actions in -personam — their 
scope had not then been fully seen. Moreover, the 
statement of them was at some points a little ob- 
scure, if not incomplete. Fuller investigation, and 
especially an examination of the adjudged cases, 
such as had not before been made, has led to tjieir 
more elaborate presentation and truer expression 
in this work. Beyond that, the law regarding the 
locus of the cause for action is briefly stated, 
and shown to be simplified by this conception of 
what constitutes the "cause." Thus considered, 
also, its relation to the law of parties and of plead- 
ing, as, being the ground of their logical evolution. 
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is concisely outlined. Other matters of import- 
ance fall within the general discussion — a true 
definition of the "action/' an accurate view of 
what a legal wrong consists in, and of its relation 
to primary rights being examples. 

Convinced of the essential soundness of the 
conclusions reached, on principle as well as au- 
thority, and also that their acceptance will clear 
away confusion now existing respecting actions, 
the right to, and cause for, them, by putting these 
matters in their true light and relations, my first 
work in legal authorship, imperfect as it may be 
found, is submitted to the profession in hope that 
its substance at least will be regarded as of real 
value. 

HlKAM L. SlBI>EY. 

Maeietta^ Ohio. 

^ Oommoii Law, 1. 

='2 Hist, of Eng. Law, 559. 

»2 Pollock and M., 564. 

* Ashby V. White, 2 Smith's L. C. 

»22 Ohio Law Bull., 63; 10 Ohio Dec. (reprint), 
539. This is the only case referred to on the right 
to action in the American Digest now publishing 
(Vol. I., 1095). Under the title Action, it several 
times is cited, and passages extracted from it, in the 
Cyclopedia of Law and Procedure. 
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PART FIRST. 



CHAPTEH I. 



LEGAL RIGHTS. 

§ I. Body of work on cause for action. Pre- 
liminary to this, clear conception of le- 
gal rights, wrongs, and some things in 
law^ of remedy, important. Root of 
these in^nature and structure ot govern- 
ment itself. 

The bod}' of this work is devoted to an in- 
vestigation of the cause for action, civil and crim- 
iuaL Its elucidation is based on settled legal prin- 
cij^jles, as well as the adjudged cases. Prelimin- 
ary to the direct consideration of the subject, how- 
ever, it is deemed important to get a clear and 
definite conception of legal rights and legal 
Avrongs, with a view also of certain features in 
the law of remedy, as a fundamental part of our 
system of jurisprudence. To tliis end, it has 
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seemed necessary that one start at the root of 
these things, in the nature and structure of civil 
government itself. Only in that way could an 
examination of the matter in hand be made com- 
plete on the method by which it should proceed. 

§ 2. Civil government created by the State. 
Takes form and embodies forces of law. 
This the formulated, armed opinion of 
ruling body. 

Civil government, the greatest of corporate 
entities, is a creation by that sovereign power in 
a definite country and body of people, which polit- 
ical science calls the "State." ^ From its nature, 
gON'L'niment takes the form, and embodies in itself 
the concrete forces of law ; which "is, in fact, for- 
mulated and armed public opinion, or the opinion 
of the ruling body." ^ Ot, as stated by the late 
President Woolsey, "the State acts by authority; 
that is, by law and constitution,; but it is essen- 
tial that it should have might, which consists of 
armed men." ^ 

^Burgess, Polit. Science and Const. Law, 66, 74; 
Blunschli, Theory of State, 2.3, 326; Willoughby, 
Nature of State, 141. 

^ Holland's Elements Jurisp., 84. 

3 Political Science, §82. Tlie late Dr. John Fiske, 
in his volume on civil government in the United 
States, says it consists in "the directing or manag- 
ing of such affairs as concern all people alike — as, for 
example the punishment of criminals, the enforcement 
of contracts, the defence against foreign enemies, 
the maintenance of roads and bridges, and so on." 
So far as it goes, this is true. But it also should 
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be observed that while government is the great meaas 
for preserving order, and in directing affairs in gen- 
eral concern, it is emphatically a compelling power. 
The point to mark is, that in final analysis govern- 
ment is force — an instrument which operates by com- 
pulsion, actual or potential. Washington understood 
this profoundly. Hence, when urged to try to "in- 
fluenoe" those engaged in the Shay Kebellion, to obey 
the laws, he wrote: "I know not where that influence 
is to be found, or, if attainable, that it would be a 
proper remedy for the disorders. In-jiuence is not gov- 
ernment." A few words as to the legitimate scope of 
governmental authority may, perhaps, not inappro- 
priately be added. Whatever is requisite to preserve 
social order, which includes its own defence and pres- 
ervation, the government of course may do. But be- 
yond this, are many things of common interest and 
general necessity which it can manage to greater ad- 
vantage than could private persons. Here the prin- 
ciple of limitation upon the extent of its powers 
comes into view. Save what is necessary for the con- 
servation of order, and those things of public need 
which government is the more efficient agent in do- 
ing, all the moveme7its of society, social, industrial, or 
religious, belong to' the free, voluntary action of the 
individual. Since the text and this note were writ- 
ten, Andrews' American Lav>' has come into my hands. 
Its luminous, discussion of the principles of govern- 
ment — its origin, structure and peculiar elements, in 
this country, can not be passed, by a student of the 
subject, without loss. "Government," this work says, 
"is that organization to which the exercise of political 
powers is entrusted. It is the political system created 
by the agreement of the people, evidenced by the con- 
stitution or fundamental law." (§ 123.) 
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§3. Within the United States, law embodied 
in Civil Constitutions, legislation under 
them, and Common Law, which are the 
sources of legal rights. 

Within tlie United States, wliere stable 
government over a wide extent of territory and a 
great bodj- of people has reached its most complete 
formal, as well as popular development, the law, 
which is its authoritative expression, takes on 
three quite distinct features. These are shown 
(1) in those fundamental rules directly declared 
by the Power which constitutes the State, through 
whose immediate action Civil Constitutions are 
made; (2) the legislative enactments of the gov- 
ernments thereby instituted ; and (3) those legal 
principles and doctrines that are recognized and 
enforced as Common, Law.-' These constitute the 
sources from whence we derive all our legal, as 
distinguished from moral or social rights ; for 
"that which gives validity to a legal right is, in 
every case, the force which is lent to it by the 
State." 2 

1 WilloTighby, Nat. of State, 142. 
^ Holland's Elements Jurisp., Y7. 

§ 4. This mass of laws divisible into two parts. 
First is substantive law, which creates 
rights, and determines the legal rela- 
tions of those within its field. 

By virtue of inherent differences, this 
entire mass of laws is divisible into two comple- 
mental parts. "Law," says Mr. Holland, "de- 
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' fines the rights which it will aid. * * So far as 
it detines, thereby creating, it is substantive law." ^ 
This, then, is the division which determines the 
legal relations of those within the field of its op- 
eration, by rules which become standards of civil 
conduct. 

^Elements of Jurisp., 84; Bishop on Stat. Crimes, 
§ 175. "Both in the nature of things and in adjudica- 
tion, there is,'' says Mr. B., "a distinction between what 
pertains to the right and what to the remedy. And our 
entire law is separable into these two classes." 

§5. Next is adjective law, or procecure, made 
necessary as a means of redressing le- 
gal wrongs. 

!Mr. Holland further states, that so far as 
the law ''provides a method of aiding and protect- 
injj, it is adjective law, or procedure." ^ This 
constitutes the second of the two parts of the whole 
body of laws. Its necessity arises from the fact 
that there can be no real legal right -without a 
means of redress for the wrong done by its vio- 
lation — a cardinal principle in our system.^ 

^ Elements Jurisp., 84. 

" Lord Holt said that "it is vain to imagine a right 
without a remedy ; for want of right and want of rem- 
ed.v are reciprocal." Ashby v. White, 1 Smith's L. C, 
.3.56; 1 Eng. Rul. Cas., 521; Maekeldy's Roman Law, 
Sec. 13. The latter work says : "The idea of a perfect 
right presumes that he on whom it is conferred must 
be enabled to maintain it by force. But this can not 
be exercised by himself * * The compulsion can 
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be exercised only by the supreme power of the state, 
which has been constituted for the purpose of main- 
taining- the rights and liberties of one against the vio- 
lations and attacks of another." See also Bacon's 
Ab., Actions in Gen. (B) ; Percy vs. Powers, 51 N. J. 
L., 432; 14 Am. St., 693; Broom's Com. Law, 86;, 
Andrew's Am. Law, 1027; Ewell v. Daggs, 108 TJ. S., 
149. 

§6. Corresponding to these divisions of law, 
two classes of rights — primary and rem- 
edial. Both derived from law alone. 
Second class, for purpose of vindicating 
those of first class. This done by their 
giving one injured a title to redress. 

C'lirresponding to these grand divisions of 
the laA\', in its entirety, are two classes of rights. 
The first is termed primary or antecedent, and 
the other, secondary or remedial. They all have 
a like basis and character ili the fact that both 
classes of rights are purely legal, by which is 
meant that they are derived from the law alone. 
The}' differ, howeiver, and become distinct from 
the circumstance that rights of the second class 
exist solely for the purpose of vindicating, and so 
upholding, those of the first class. This they ac- 
complish by giving to injured parties a title to 
redress for wrongs done them by the actual, and 
in some cases merely threatened, invasion of a 
primary right. 
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§ 7. Both primary and remedial rights coexist 
in those unlawfully injured. But while 
substantive law ever is operative, the 
adjective law is called into operation 
only -when a wrong is committed; then 
only for redress of injured rights. 

As j\Ir. Holland observes, "if all went 
smoothly, antecedent or primary rights," such as 
the substantive law creates, "would alone exist"; 
lor, as be adds, "remedial or sanctioning rightt. 
are merely jDart of the machinery provided by the 
State for the redress of injury done to antecedent 
rights." ■" But inasmuch as in the legal, no less 
than moral, realm, offenses continually come, with 
regard to those thereby injured, both branches 
are operative, and in them the two classes of rights 
coexist. At this point, however, a striking, and 
for some purposes most essential, difference be- 
tween substantive and adjective law emerges. The 
fomier "is operative at all times and upon all 
persons; it operates propria vigore, both out of 
court and in court." ^ The latter, on the other 
hand, never is generally operative. Only when 
soynetliing has been done or omitted in violation 
of legal duty — when a wrong is committed, in 
othei- ivords — is it, or can it legitimately he, calle/^ 
into operation; and then clearly in none but ii. 
stances where the rights of injured parties are to 
be redressed. 

^ Elements of Jurisp., 139. 
- Phillips on Code PI., § 33. 
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CHAPTER ir. 



LEGAL WRONGS. 

§ 8. A wrong is the violation of a legal right. 
Some threats entitle one to preventive 
relief, and in certain cases, refusal to 
pay for unrequested services, gives a 
right of recovery therefor. 

"A legal wrong," says Prof. Robinson, 
in his very able work on American Jurisprudence, 
"is the failure to discharge a legal duty, and con- 
sequently consists in some act or forbearance in 
violation of a legal right. * * Wrongs which 
infringe public legal rights are public wrongs. 
Wrongs which violate private rights are private 
wrongs." ^ This accords with the doctrine stated 
by an earlier writer of some authority, who de- 
clared that "a wrong is a violation of right. In 
its most usual sense it signifies an injury com- 
mitted to the person, to his relative rights or to 
his property, unconnected with contract; but in 
a more extended signification, wrong includes the 
violation of a contract ; a failure of a man to 
perform his promise, is a wrong to him to whom 
it is made." ^ Further, in a familiar class of 
cases, for one to threaten an act which if done 
would violate another's rights and cause irrep- 
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arable injury to him, will entitle the latter to pre- 
veuti^-e remedy by legal process.* And where, be- 
cause of the interest which the public has in its 
performance, an obligation is imposed by law 
upon a person to do something that he fails to 
perform, whereupon another does this with the 
expectation of pay, on the refusal of the former 
to compensate him, the latter may sue and re- 



^ Amer. Jurisp., § 139. 

^Bouvier's Institutes, PL, 2208; 2 Bl. Com., 11&; 
Bishop on Cent., §1418; Cooley on Torts, §60. "The 
wrong may be done by the denial of a right; or by the 
refusal to respond to an obligation; or it may arise 
froni mere neglect in the performance of a duty; or 
it may be an affirmative injury." Bliss on Code PL, 
§113. 

^ Holland's Elements Jurisp., 306 ; Robinson's Ibid, 
§154. 

"* A defendant and his wife separated ; she died, 
and the plaintiif, a distant relative, paid the funeral 
expenses, not knowing where he was. In an action 
for money paid to his use, a recovery was had. Am- 
brose V. Kerrison, l'> C. B., 7Y6; Patterson v. Patter- 
son, 59 ~N. Y., 574; Keener on Quasi-Contracts, 341; 
Cunningham v. Reardon, 98 Mass., 538. 

§9. Such cases must go on theory of a wrong 
to the one suing. This, in legal concep- 
tion, is an act which violates a primary 
right. That conditions its illegal char- 
acter, but the act alone is in law the 
wrong. This important. 

These cases for prevention and compen- 
sation can proceed only upon the theory of a duty 
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owed, its breach, and therefore as against the 
party suing, a legal wrong. This, it also may be 
observed, always requires an antecedent right as 
a condition of its existence ; for the thing itself — 
that, which in legal conception, constitutes a 
wrong — is the act which violates such a right/ But 
for that, conduct, howe^'er bad in moral view, or 
injurious to social well-being, could not be a legal 
wrong. This is obvious upon its statement. Still, 
the relation of the primary right to a wrongful 
act, as conditioning its illegal character, and the 
identification of the legal lurong with the act 
alone, is very important for some purjjoses, and 
should be iirmly grasped. 

^ This is most clearly brought out in one class of 
crimes. "The true view is," says Mr. Bishop, "that 
the infliction of the mortal Mow constitutes the crime 
in felonious homicide." That is the act which causes 
the death, and so is itself the wrong. 1 Crim. Law, 
§ 115, Note 2 ; Eiley v. State, 9 Humph., 646. 

§ 10. Wrongs may be classed as crimes, torts, 
breaches of contracts, and other viola- 
tions of legal rights. 

Upon the principles which have been 
stated, legal wrongs comprehensively may be class- 
ified as follows: 

1. Public offenses — crimes and misdemean- 
or s.-* 

2. Such misconduct as in technical sense con- 
stitutes a tort. 

3. All breaches of contracts, express or im- 
plied.^ 
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1. Any other act or forbearance in violation 
oi' a legal right.^ 

By ^\'a^' of illustration here, the outlines by 
]\lr. Andrews, of the various actions and suits, 
legal or equitable, are M^orthy of consideration, 
as sho\\'ing a variety of legal wrongs falling into 
the fourth class.'* 

"■ Perhaps it should be said that probably no pri- 
vate wrong caa arise out of an act of treason or mis- 
prision of that offense. These are crimes which affect 
the body politic in its corporate capacity and interests 
only — not specially, as individuals. Generally, how- 
ever, the "same facts may constitute a crime for which 
the offender may be punished at the suit of the public 
or state and a tort for which the injured party may 
maintain a civil action for damages." So, also, it is 
elementary that "many torts arise out of a state of 
facts which constitutes also a breach of contract." 
But manifestly this does not affect the classification 
of them as wrongs. 26 Am. & Eng. Ency. of Law, 
73; 1 Bishop's Cr. Law, §264; Bishop's Non-Contract 
Law, § 71 ; Holland's Elements Jurisp., 311. For the 
proposition that a cause for divorce may be regarded 
as a breach of contract, or as a "civil tort," see 2 
Bishop on Mar. & Div., § 488. 

2 Chase V. Corcoran, 106 Mass., 286. 

^ Such, for example, as the refusal to correct a ma- 
terial mistake in a written agreement. Bliss on Code 
PL, § 113, Note 1 ; Eobinson's Elements Jurisp., § 139. 

•'American Law, 1073, 1092. 
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PART SECOND. 



CHAPTER I. 



LEGAL REMEDIES. 

§11. Law of, includes all ways of redressing 
legal wrongs. One is by act of party 
injured. Defense of one's person, wife, 
child or servant. Recaption of personal 
property, retaking possession of lands, 
and abating nuisance. Distress. By 
joint act of all parties, as accord, and 
satisfaction, and arbitration. 

In its broadest significance the law of 
renied}' includes all lawful modes of redressing 
legal Avrongs. One of these is by act of the party 
injured; as in "defense of one's self, or the mu- 
tvial and reciprocal defense of each other by hus- 
band and wife, parent and child, master and ser- 
vant." Another is by recaption or reprisal, which 
"happens when any one has deprived another of 
his property in goods or chattels personal, or 
wrongfully detains one's wife, child or servant; 
in which case the o%vner of the goods, the husband, 
parent or master, may lawfully claim and retake 
such property or person wherever found , so it 
be not in a riotous manner, or attended with a 
breach of the peace." Further, in analogy to the 
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right of recaption, a "remedy of tke same kind 
for an injui-y to real property is sometimes per- 
mitted by entry on lands and tenements, when 
another person, without any right, has taken or 
retains possession thereof" ; but this, also, "must 
be peaceable and without force or violence, which 
might endanger the public peace." Moreover, 
nuisances nia\-, in some instances, be abated "by 
a party aggrie\'ed thereby, so as he commits no 
riot in the doing of it." For example, if a bar 
or gate be wrongfully erected across the public 
highM-ay, which is a common nuisance, one "pass- 
ing that way may, if necessary for the exercise 
of that right," cut do^vn and destroy such ob- 
struction. Finally, there is the right of distress 
for rent in arrears, which came to this country as 
part of the common law. Closely allied to these 
modes of remedy, is that which comes by the 
joint act of all the parties, as in case of an accord 
and satisfaction, or the settlement of a contro- 
versy by arbitration.^ 

1 2 Broom & Had. Com., 1-3. 

§ 12. Legal disputes nearly always determined 
by public tribunals. These within judi- 
cial power of government. That rests 
on ethical principles, constitution, and 
laws. 

Of the countless legal disputes which 
arise, only in the rarest instances are adjustments 
effected by private acts of one or both of the par- 
ties thereto. Their determination is had by pub- 



14 THE CAUSE FOR ACTION, 

lie tribunals constituted for that purpose. These 
fall within the judicial division of governmental 
power, which rests alike upon ethical principles, 
embodied in ancient legal maxims, constitutional 
provisions, and legislation designed to render the 
latter effective in affording a means of redress 
for all legal wrongs, private or public. 

§ 13. Judicial remedy by courts of justice. By 
their agency wrongs redressed, and so 
rights protected. Conservators of social 
order. 

Keniedv, bv the judicial authority, is, of 
course, in and through courts of justice. Their 
creation, therefore, as the great instrumentality 
by whose ag-ency and activity wrongs may be re- 
dressed, and incidentally to this, rights protected 
or enforced, is the most vital feature of remedial 
law — one upon which, in a degree not always ap- 
preciated, the peace and good order of society 
depend. , 

§ 14. Courts organized, problems of remedy, in 
formal aspect, questions of procedure. 
These, special proceedings, and action 
or suit. First, such remedies as do not 
result in a judgment. Were not in com- 
mon law or equity practice, an action or 
suit. 

Courts once organized, however, and 
open to such as need their help, within the various 
jurisdictions, problems .of remedy resolve them- 
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selves, iu formal aspect, into questions of proced- 
ure; and here the mode of seeking redress for 
alleged wrongs has fallen into what are known as 
special proceedings, and action or suit. The first 
are said to be "remedies pursued by a party which 
do not result directly in a judgment, but only in 
establishing a right, or some particular fact." ^ 
The line of demarcation between these two meth- 
ods of seeking remedy is as clearly shown, per- 
haps, as the nature of the matter allows, by the 
proposition that ''generally any proceeding in a 
court \\'hich was not, under the common law and 
e(|uity practicf, an action at law or suit in chan- 
cery, is a special proceeding." ^ When it comes 
t(,> the application, however, of the rule thus im- 
plied, some conflict of opinion will probably be 
found between the courts of different states.^ 

' Estee's PI., 18. 

^ 1 Ency. of PL & Pr., 112. 

■■■ In Ohio it was held that the "civil action of the 
code is a substitute for all such judicial proceedings 
as were previously known as actions at law, or suits in 
equity, and does not embrace proceedings in manda- 
mus." Chinn v. Trustees, 32 O. St., 236. An early 
case in this state holds that a proceeding to probate 
a will is not an "action." The opinion, by Wright, 
.1., says: "I should define an action to be an abstract 
legal right in one person to prosecute another in a 
court of justice; and a suit, the actual prosecution 
of such a right." (Hunter's Will, 6 Ohio, 501.) 

What here is defined as an "action" very clearly 
is the right to action which springs from the law of 
remedy, upon the commission of a legal wrong; and 
in the light of that the distinction made between a 
suit and action is plainly fallacious. The one, as 
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much as the other, is the "actual prosecution" of the 
right to action — that is, to the exercise of judicial 
power for the redress of injury suffered. 

'ihe Revised Statutes of Ohio classify as Special 
Proceedings, actions to quiet titles and to recover the 
possession of real property — ejectment — as well as re- 
plevin, dower, divorce and alimony. Bates' Ann., Divis. 
VII, Chaps. 6, 7, 10 and 11. Still, equitable partition 
is held a civil action. Stableton v. Ellison, 21 O. St. 
527 ; as is, also, a petition for dower. Cory v. Lamb, 
43 O. St., 390. But a proceeding under the code to 
vacate a judgment is not. Taylor v. Fitch, 12 O. St., 
169. Yet a petition in equity to impeach a decree 
for fraud is a civil action. Coates v. Chil. B. S. B., 
23 O. St., 415. So, also, is one to make a joint con- 
tractor a party to a judgment. Yoho v. McGovern. 
42 O. St., 11. And in a late case. Spear, J., says: 
"Our code does not, as does the code of New York, 
specify that every remedy which is not an action is a 
special proceeding, nor do our statutes give any defi- 
nition of an action or special proceeding. But we sup- 
po>(.' that any ordinary proceedings in a court of jus- 
tice, by which a party prosecutes another for the en- 
forcement or protection of a right, the redress or pre- 
vention of a wrong, or the punishment of a public 
offense, involving the process and pleadings, and end- 
ing in a judgment, is an action, while every proceed- 
ing other than an action, where a reaiedy is sought 
by an original application to a court for a judgment or 
an order, is a special proceeding." Miss. Soc. v. Ely, 
56 O. St., 407. See also Hunter's Will, 6 Ohio, 499; 
Philips V. State, 5 O. St., 122 ; 64 Am. D. 635 ; Moore 
v. Boyer, 42 O. St., 312; Maginnis v Schwab, 24 O. 
St., 336; 1 Cyclop. Law & Proced., 720; 1 Estee's 
PL, 18. 
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§ 15. About same principles apply to com- 
plaints in special proceedings as in ac 
tions. Hence, not further considered. 
Come to view in glance at law of rem- 
edy. Help make clear place and office 
of action. 

Assuming that mutatis mutandis, complaints 
which are made the foundation of special pro- 
oeedings, as regards the facts to be set out, in- 
volve ver}' nearly the same principles that govern 
in what distinctively is an action or suit, it is 
not deemed necessary further to consider them, 
though in so brief a glance at the law of remedy 
they come into view and help to make clear the 
place and office of an action. 

§16. Actions are civil and criminal. Necessary 
to define them. Various definitions 
noticed. None correct. 

It is elementary that "actions are divid- 
ed into civil and criminal." But, before proceed- 
ing to consider the right to, and cause for, them, it 
will be helpful to have the term accurately de- 
fined — its true import understood. A recent able 
volume says : "The most ancient and best defini- 
tion of an action has been said to be that of the 
Mirror : 'an action is nothing else but the demand 
of right.' " ^ So, also, it is stated that "an action 
has been defined to be an ordinary proceeding in 
a court of justice, by which one party prosecutes 
another party for the enforcement and protection 
of a right, the redress or prevention of a wron^. 
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or the pimishment of a public offense." ^ Another 
declares an action to be "a judicial proceeding for 
the redress or prevention of a wrong" f and Lord 
Coke defined it as a "legal demand of a man's 
rights." But all these, with others, varying slight- 
ly in form though in substance the same,* evident- 
ly are open to the criticism of the second one, by 
11 r. Estee, that in "some sense it is equally ap- 
plicable to special proceedings." More truly, he 
says, an action ''is defined to be any judicial pro- 
ceeding which, if conducted to a determination, 
will result in a judgment or decree." ^ 

' McKelvey on Com. Law PI., § 8. 
1 1 Estee's PL, 17. 
■'* Bliss on Code PL, § 1. 

' Y Lawson's Eights, etc., § 3404 ; Pitman's Trial 
Proced., § 155. 
= Estee's PL, 17. 

§ 17. Further criticism of. Action is that ot 
party and court in which one seeks rem- 
edy, by judgment or decree. Elements 
in two definitions noticed best define 
it. Is a judicial proceeding for the 
redress of a wrong which, conducted to 
a determination, will result in a judg- 
ment or decree. 

Against the definitions from the Mirror, 
and by Coke, the further objection lies that they 
are not in accord with the fact. Ani action 
is not so much a demand of right, as of remedy. 
While a suit involves questions of right, still it 
is redress for some alleged \vrong that, in truth. 
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is sought for, and in which the action is expected 
to eventuate. But in order to reach a true un- 
derstanding of the matter, and so frame a correct 
definition, it must be remembered that the "ac- 
tion" under consideration is what a person does 
in a declaration, bill, libel, Or the public, by an 
indictment, to show a court that he is entitled to 
its intervention, together with what is done 
through the agency of judicial administration, 
which, pushed to the end, affords the relief asked, 
in the form of a judgment or decree. From the 
point of view thus gained, it is clear that the term 
best can be defined by combining the two more es- 
sential elements given respectively by ^Mr. Bliss 
and ]\rr. Estee ; and so regarded, an action is 
a judicial proceeding for the redress of a wrong, 
which, conducted to a termination, will result in 
>- judgment or decree. This marks its primary 
and paramount object, on the one hand, and upon 
the other distinguishes it from a special proceed- 
ing; thus giving to the word an essentially com- 
plete definition. 

^ Mr. Broom, in his Commentaries on Common Law, 
takes Coke's as his definition of an action at law. 
That in the text, however, is the more comprehensive, 
and hence truer one, evidently, inasmuch as it in- 
cludes not only what the plaintiff in a case asks, but 
also the judicial activity by which the redress sought is 
obtained. 
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§ i8. Expression, bringing an action, means 
only that steps to set before court facts 
entitling to relief have been taken. 
Same as to forms of action. These 
modes of doing this according to differ- 
ing causes for action. This office of 
declaration, bill, libel, or indictment. 

By common jJ^-rlance, in legal circles, a 
suitor is spoken of as bringing, or having brought, 
-his action. But strictly speaking this means — 
-and can only import — that he took, or will take, 
the steps requisite to present to a court such facts, 
as, in view of rights with which the law invests 
him, should move it to act, by the exercise in his 
behalf of its remedial powers. And much the 
same may be said in regard to the various forms 
of action. These, in the last analysis, are modes 
-merely, in which, according to their legal nature, 
differing causes for action must be placed before 
a tribunal imto whose authority to redress alleged 
wrongs, an appeal is made. This is the act of the 
party, in accordance with an established proced- 
ure , but to the end of inducing action by a 
court to give relief for some injury he has suf- 
fered. "In all actions at common law," says Mr. 
Lawson, "it devolved upon the plaintiff to take 
the initiative in the pleading, which was done by 
means of the declaration. Its office was to set 
forth the cause of action in proper technical and 
legal form." ^ The same is, of course, equally 
true of a petition under the code system, a bill 
in chancery, libel in admiralty, or an indictment 
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for crime. Or, as is stated by j\lr. Lube, '"a suit 
is the form of application to the judicial power of 
the state, for the redress of injuries alleged to be 
sustained. 

17 Rights and Rcm's., §3407; Lube's Equity PL. 
24. See also, 156, 179. 
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CHAPTER II. 



THE RIGHT TO ACTION. 

§ 19. Effect of wrong by one to another, as to 
their relations to the law of remedy. 
Before this w^as done, neither could in- 
voke its aid ; but after, it may be put in 
motion against the wrongdoer. He then 
subject to its compulsion. 

When, in legal sense., a wrong has been 
done by one person to another, the relations of 
both to the law of remedy are thereby changed 
in vital particulars. Until the unlawful act, as 
against the other, neither could invoke its aid or 
be held responsible to its process. Potentially 
only, might one truly be said to have any rights 
under or hj virtue of that division of the law.^ 
But after the commission of a Avrong, the injured 
party properly can do what before was legally 
impossible. Through the agency of a court of 
competent jurisdiction he may put the remedial 
law in motion against th© wrong-doer ; for by his 
misconduct the latter made himself amenable to 
its proper demands, and so became subject to its 
compulsion.^ 

1 "So lona: as all goes well, the action of the (reme- 
dial) law is dormant." Holland's Elements Jurisp., 



THE EIGHT TO ACTION. 28 

306; Clark vs. Eil.ly, 22 Gin. Law Bull, 63; 10 Ohio 
Dec. (reprint), 539. 

" Broom's Com. on Com. Law, 109. '"The State," 
this writer says, ''assumes to itself the task of decid-. 
ing * * whether a wrong has been done," as well 
as "of vindicating the party aggrieved against the ag- 
gressor." That, he adds, "is effected in very many 
cases through the medium of an action at law, whereby 
an individual puts in motion the machinery provided 
by the State for the purpose of obtaining a formal rec- 
ognition of the justice of his claim, and then of com- 
pelling its enforcement against his adversary." Of 
course, this applies to all other suits, civil or criminal. 

§ 20. Title to redress, wholly independent of 
the substantive law. That furnishes 
the rule by which to determine w^hether 
an act infringes a legal right. But it is 
the law of remedy, when wrong done, 
■which gives a right to action. 

From this it appears evident that tht- 
title to redress for wrongs committed is wholly 
independent of the substantive law. That, as 
has been shown, establishes the rule by which to 
determine whether or not a specified act is an in- 
fringement of any legal right. Bnt this ascer- 
tained, it is the law of remedy alone, which, con- 
joined with the wrong done, gives a right to ac- 
tion. Hence, as its essential elements, that right 
includes (1) the (xistence of a legal wrong, and 
(2) that part of the law which provides the means 
for its redress. 
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CHAPTER III. 



THE CAUSE FOR ACTION. 



I. On Principle. 

§21. Meaning of the word "cause," as shown 
by lexicographers. 

Perhaps brief notice of the import of the 
Turd "cause" may aid in the discussion of this 
subject. Various meanings are given to the term 
by lexicogTaphers. But few of these — only those 
lying nearest to its application here — need be stat- 
ed. It is derived from the Latin, causa, defined as 
"that on account of which a thing is done; that 
which supplies a motive or constitutes a reason." ■• 
Again, a cause is said to be "that from which 
anything proceeds, and without which it would 
not exist." ^ Once more : "that by the power of 
which amy event or thing is; a principle from 
which an effect arises ; that upon which something 
depends per se." * 

1 Anderson's Law Diet. "Causa." 

2 Ibid, "Cause." 

3 Century Diet., — "Cause." 
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§ 22. The term relates to what induces courts 
to act, as shown in an indictment, decla- 
ration, bill or libel. The element in 
each, which becomes a sufficient reason 
for action, is some legal injury. 

In applying the term, one is to bear in 
mind that it is used here with respect to judicial 
tribunals, and has reference to that which induces 
them to act, by putting in motion the machinery 
uf administration at their command, on the appli- 
cation of some person seeking to have this done. 
Hence, a court may be conceived as asking a party 
why it should take the steps which he demands, 
and his answer to the inquiry, embodied in an 
indictment, declaration, bill or libel, as giving 
the legal reason therefor. Xow what is the one 
element common to all these forms of supposed re- 
sponse, the presence of which a judicial tribunal 
in such eases could look upon as showing in a 
party the right to call upon it for some form of 
legal redress ? Or, put in the langiiage of the 
definitions of "cause," which "constitutes a rea- 
son" for action, and "without which" a right to 
it "would not exist," or upon which this right 
"depends per se." As a principle running through 
the entire system of remedy, by action or suit, 
is it not that some legal injury has been done to 
the one who asks the intervention of the court ? ^ 

^ Here it is pertinent to recall the wisdom of Lord 
Bacon. "It were infinite," said he, "for the law to con- 
sider the cause of causes and their impulsions one of 
another; therefore it contenteth itself with the im- 
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mediate cause." Holland's El's. Jurisp., 144. That 
this is always the delictum of which a party com- 
plains who seeks the remedial action of a court of 
justice, is too patent for debate. Yet it is true, as 
Mr. Bliss observes, that all legal wrongs do not in- 
volve blame — "as, where a trustee applies to the court 
for direction in the execution of the trust * *. 
Theoretically, there is a wrong; for when the court 
gives construction to an instrument, or declares a duty, 
it is such as the party himself should have understood 
and performed. And in an action for the reformation 
of a contract, the wrong may not have been voluntary, 
inasmuch as the accident or mistake may have arisen 
without defendant's fault. He commits a wrong, how- 
ever, hy refusing the rem.edy without action. ' But if 
under disability, or if other rights have been inter- 
vened, so that the action of the court becomes neces- 
sary, the ]ilaintifF has suffered a wrong, and the ques- 
tion of blame is only material as affecting costs or 
some other penalty." And he adds, that in speaking 
"of the action as necessarily prompted by a wrong, 
special proceedings not antagonistic in their nature, 
and where the action of the court is as much admin- 
istrative as judicial, are not referred to." Bliss on 
Code PL, § 113, note 1. 

§ 23. As above seen, a legal \wrong is an act 
which violates a primary right. With 
this the law of remedy has nothing to 
do. Right to action is wholly independ- 
ent of substantive law. Neither nor 
both can create that right, of their own 
force. But on the commission of a wrong 
the remedial law instantly gives it. 

As has been seen, a lea/al avivjus; is an 
act either of omission or commission, which vio- 
lates a primary or antecedent right. With the 
causing of this, the law of remedy manifestly can 
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have nothing whatever to do. Equally clear is it 
that a right to action is wholly independent of the 
substantive law. Neither that nor the adjective 
law, separately or conjunctively, can create such 
right. The substantive law constitutes the rule 
by which to determine whether or not any particu- 
lar act is legally wrongful — hence, conditions its 
character in that regard. But if a wrong be done, 
by the operation and effect of the remedial law, 
a riglit to action arises. What before had a mere- 
ly potential existence, by the injury, became act- 
ual in the party that affects.^ 

^ "It is a maxim of the law that uhi jus ibi reme- 
dium, or wherever a legal right exists to be invaded, 
the law will give redress when it is violated." Robin- 
son's El's A:n. Jurisp., §14S; Holland's El's Jurisp., 
306 ; 1 Cyclop. Law and Proceed., 700 ; Andrews' Am. 
Law, §643. 

§ 24. Cause for action now clear. Until a 
wrong is done, the law of remedy lies 
dormant. But the same facts show a 
legal w^rong and cause for action. Both 
exist or neither does. Thus the wrong 
is identified as the cause. 

From the point of view thus obtained, the 
true cause for action seems quite clear.^ Until 
a legal wrong has been committed, the law of rem- 
edy lies dormant, and no one has any ground for 
calling upon a court of justice to intervene in 
his behalf against another. Under those condi- 
tions, cause for its so doing can not truly be al- 
leged. But siniul ef xpvipJ, tlie same facts slwiv 
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Ulc commission of a legal wrong and also a cause 
for action. The act which constitutes the 
one, necessarily gives rise to the other. Both ex- 
ist, or neither does. A wrong in every case im- 
plies a cause for action, and vice versa.- And this 
is true of all actions, criminal and civil, at law, 
in equity and admiralty. Is not the wrong, then, 
on the basis of legal larinciple, beyond question 
identified as the cause ''( By force of the law of 
remedy, upon its commission there arises a right 
to action, and when properly sho^vn by the facts, 
it becomes to a court the sufficient cause for 
action.* 

^ What a party seeks in a suit is redress by means 
of some action of a court, and he may not have this 
until he shows a cause for not "of" it. So the phrase, 
right to action is preferable to the older one, especial- 
ly with students. It is better to drop the figure and 
bring the form of expression into exact accord with the 
facts. See Phillips Code PL, § 30 and Note 1. I also 
find in Pollock and Maitland's History of English 
Law, "that every cause for a civil action in the King's 
court is an offense," etc. Vol. 2, 572. 

- In his learned work on the Common Law, Mr., 
now Justice, Holmes, says : "It can not be inferred 
from the mere circumstance that certain conduct is 
made actionable, that therefore the law regards it as 
wrong, or seeks to prevent it. Under our mill acts 
a man has to pay for flowing his neighbor's lands, in 
the same way that he has to pay in trover for con- 
verting his neighbor's property. Yet the law an- 
proves and encourages the flowing of lands for the 
erection of mills." (P. 148.) The case stated is that 
of a right granted to flow lands for a certain purpose, 
coupled with an obligation to compensate the owners 
for injury thus caused. This takes from the act of 
flowing its wrongful character as a trespass or 
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nuisauce. In other words, such laws legalize the 
flowing for mill purposes, and li.iiit the right of the 
land owners to the recovery of pay therefor. Up to 
the point of compensation, therefore, no wrong has 
been done because no right has been infringed, and if 
payment be made, none can arise out of such a trans- 
action. In that event the power to flow is exercised 
and the obligation consequent thereon discharged. 
But suppose that one who flows the lands of another 
refuses or neglects to pay the owner. Then, evidently, 
a right of the latter has been violated — a legal wrong 
done him — that becomes a cause for, and to which the 
remedial law attaches a right to action. Thus it 
will be seen that in such cases it is not the act of 
flowing lands which is actionable, but the failure to 
compensate the owner. The two things are quite 
distinct — made so by the law. But for the authority 
it gives to flow, that act would be a nuisance, hence, 
a wrong and cause for action, to which the damages 
become an incident. The statute operates to change 
the land owner's right, at this point, by confining it 
to the recovery of payment. Hence, in an action he 
no longer can count on a trespass, but merely upon the 
refusal to pay. All in all, this amounts to an appro- 
priation of an interest in lands to mill uses, reserv- 
ing only the right to compensation therefor. That is 
■clearly recognized in Boston & R. M. 0. v. Newman 
(12 Pick., 467; 23 Am. D., 622). The opinion reviews 
the Mill Acts, giving to them the effect above stated, 
finally saying: "The depriving one of the beneficial 
u^e oif his lands is, in the sense of the law, a taking of 
his lands. It would be very clear in the case of flow- 
ing." Nor would this be altered by the circumstance 
that the parties concerned were unable to agree upon 
the amount to be paid, and suit was brought. Except 
hy a tender, which, in its adjudged sufficiency, proved 
to be tantamount to payment, the defendant would 
none the less be in default, hence, guilty of a wrong 
to the plaintiff for which an action would lie. With 
deference, then, to so eminent a legal scholar and 
thinker, I must insist upon the principle as uniform 
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in our jurisprudence, that no conduct will give rise to 
a right to action, which in legal contemplation is not 
wrongful. To my mind, this is axiomatic in the system. 
Broom's Com. on Com. Law, 108; Robinson's Ele- 
ments of Am. Jurisp., § 148 ; Holland's Elements, 
Ch. 13 ; Andrews' Amer. Law, § 646. 

■'' Phillips Code PL, § 31. In a note to this section, 
Mr. Pomeroy's "Remedies," is quoted to show that not 
only in the passages referred to, but also "throughout 
his work he plainly uses 'right of action' and 'cause 
of action' as equivalent and interchangeable terms." 
Then, very truly, it is said: "This discrepant and in- 
accurate use of these important terms must tend to 
obscure, rather than to elucidate, the principles of a 
Science wherein clearness of conception and perspicu- 
ity of statement are most essential." I much regret 
that Judge Phillips did not press his investigations 
far enough to see the further error into which Mr. 
Pomeroy fell, respecting the cause for action. 

§ 25. This results from a true analysis of the 
operation of the substantive and reme- 
dial law upon facts giving title to redress 
by suit. The principle runs through all 
judicial administration. 

The conclusion reached appears neces- 
sarily to result from a true perception and analy- 
sis of the operation and effect of the substaaitive 
and remedial law upon the "investitive" facts, 
which give a party his title to redress, by means 
of a suit. Moreover, it shows a principle, plainly 
running through all cases in every department of 
judicial administration, at once simple, clear and 
easy of application. The moment the wrong is 
distinctly seen, the right to action appears, and 
the catise for it becomes manifest. 
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CHAPTER IV. 



THE CAUSE. 



2. Legal Treatises. 

§ 26. These differ on this subject. Phillips, on 
Code Pleading, makes strongest presen- 
tation of other side. Quoted for dis- 
cussion. 

These, as will be seen later, like the 
cases, differ with respect to the conclusion reach- 
ed above on this subject. As the work on Code 
Pleading, by Judge Philips, makes much the 
strongest presentation of the opposing view to be 
found in the books, he is quoted for the purpose 
of discussing it. 

§ 27. Gives his views on cause for action, in 
having a primary right and duty, and 
delict of party owing duty, as its "two 
constituent elements." Also, that these 
rights and duties, and violations ot 
them, "constitute rights of action." 
Finally, that primarily an action is not 
for the redress of a wrong, but " to pro- 
tect a right." 

"When a legal right is wrongfiilly in- 
fringed, there accrues, ipso facto, to the injured 
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party, a right to obtain legal remedy, by action 
against the wrong-doer. * * * A statement 
of facts to constitute a cause of action, must show 
a right of action ; to show a right of action it must 
state facts to show (1) a primary right and its 
corresponding duty, and (2) the infringement of 
this right by the party owing this duty. From the 
one set of facts the law raises the primary right 
and duty, and to the other set of facts attaches a 
remedial right or right of action. * * This 
primary right and duty, and this delict of the 
party owing the duty, are the two constituent el- 
ements of a cause of action. "" """ Primary rights 
and duties, and violations of these, depend upon, 
and are governed by, the substantive law. It is 
these rights and duties, and violations thereof, 
actual or threatened, that constitute rights of ac- 
tion; and it is the statement of the facts showing 
at once the existence of such primary right and 
duty, and a violation tliereof, that constitutes a 
cause of action. But such facts are operative only 
by virtue of the substantive law. * * Primar- 
ily, an action is not for the redress or prevention 
of a ■\^'Tong; it is a proceeding to protect a right. 
The basis of every action is a right in the plain- 
tiff; and tlie purpose of the action is, primarily, 
to preserve such right. Subservient to this pri- 
mary object of the action, is compensation for the 
infringement of the right." 
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§ 28. Separate bearing of substantive and reme- 
dial law on acts which are legal \vrongs, 
and rights growing out of them, not 
seen. While distinguishing between 
right to and cause for action, analysis 
not exhaustive. 

Tkese passages briefly but fairly present 
the autlior's view's and tlie grounds on wliich, es- 
sentially, he rests them. But some confusion of 
thought seems to be sho^vn, apparently from not 
taking into account the separate bearing of the 
substantive and remedial law upon acts which are 
legal wrongs, and the rights that grow out of them. 
It therefore must be said that while lie has made 
an im])ortant advance beyond the work of Mr. 
Pomeroy, in distinguishing the right to from the 
cause for action,^ yet his analysis of the subject 
is not for its purposes sufficiently exhaustive. 

^ Code PL, § 31. In his note (2) to this sectioa 
the learned author says : "The distinction here made 
between right of action and cause of action is one 
not found elsewhere, so far as I am aware." His work 
was published in 1896. But in 1889 I had clearly 
worked out the distinction, and put it upon essential- 
ly true grounds, in the ease of Clark v. Eddy, report- 
ed in 22 Ohio Law Bull. (63-67; 10 Ohio Dec, re- 
print, 539). I am happy to have my conclusions at 
this point supported by the independent investigations 
of so able a writer. 

* 
§ 29. Distinctive effects of substantive and 
remedial law, with reference to wrongs, 
not fully considered. W^hether an act 
is in law wrongful, former gives rule to 
determine. This is wholly apart from 
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law by which right to remedy comes. 
Act would be illegal, as violating pri- 
mary right, if was no remedial law. 
Wrong not seen to be wholly in unlaw- 
ful act. Primary right related to this, 
only as condition. Act is the delict, not 
right it infringes. While perceiving that 
from a wrong right to remedy "accrues," 
not noticed that this arises from reme- 
dial law^. Violations of primary rights 
do not "constitute rights of action" — are 
per se inadequate to that result. 

Very evidently, with reference to a legal 
ivroiig, the distinctive effects of the substantive 
and remedial law have not been fully considered. 
As the sole basis of primary rights, the fonner 
furnishes the rule by which to determine whether 
or not a particular act is in law wrongful. This, 
however, lies entirely apart from, and is wholly 
independent of, the law from which a right to 
remedy comes. The illegal character of the act 
as an infringement of some antecedent right 
would none the less attach to it if there was no 
remedial law. Further, the wrong is not appre- 
hended in its real character, as residing solely in 
an unlawful act. The primary right is related to 
this only as a condition of its commission. That 
is, if no such right existed, it, of course, could not 
be violated, and a legal wrong would be impossible'. 
13ut it is to be observed that the act constitutes and 
is, the delict — not the right it infrinrjes. Hence, 
while the author saw that, when a wrong is com- 
mitted tliere "accrues the right" to "lea;al rem- 
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edy," that this is conferred by the remedial law, 
was not perceived. A wrongful act renders that 
instantly operative, of its own force, to give a 
right to action ; but with this the substantive law 
has nothing to do. By defining them, it creates- 
primary rights, but violations of these do not im 
proper sense "constitute rights of action." The' 
true view here is that such acts are legal wrongs, to 
which the laAV of remedy attaches a right to ac- 
tion. The infringement of a primary right, per 
se, is utterly inadequate to that result. 

§ 30. Real basis of action is right to redress it 
calls for. Only remotely can rest on 
primary rights. As a mere sequence, it 
protects them. Primary object of ac- 
tions, redress for wrong done. Right to 
this, by the law of remedy, moves courts 
to act in behalf of suitors. 

The basis of an action undoubtedly is- 
a right in the plaintiff. But right to what ? Ob- 
viously, if his case be admitted or proved, to have- 
the court act, by giving him proper redress. Re- 
motely, and in the view that draws into a "cause " 
atl ariitecedents, suits can be said to rest upon pri- 
mary rights, and with equal truth on the existence 
of organized society. Sequently, they may oper- 
ate as a protection to both, though not of one 
more than the other. But their primary piirpose 
and great object is, and ever has been, restraint, 
compensation or punishment for wron2;s inflicted, 
or the recnverv of pro])eTty.^ AtkI, as T appre- 
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hend, it is tlie right of suitors to such relief, based 
upon injuries they have suffered, and the rights 
thereby arising from the law of remedy, which 
moves courts to action in their behalf. Judicial 
tribunals are not concerned about the protection 
of primary rights, save as that is an incident of 
the redress which, by force of the remedial law, 
they are bound to give to an injured party, when 
their violation has been duly shown. The sound 
doctrine here is, as "assumed" by Mr. Broom, 
"that an action will only lie for a legal' wrong" ;^ 
the logic of which seems to be that its original and 
chief object is legal redress. 

^ "The primary object of every effort of remedial 
justice is satisfaction for the wrong committed." 
Eobinson's El's Jurisp., § 149 ; Bishop's Non-Cont. 
La-iv, §487; Bond v. Chapin, 8 Met., 31; 1 Estee's 
PI., 17; Lube's Eq. PL, 24. "The more effectually 
to accomplish the redress of private injuries, courts 
of justice are instituted in every civilized society, 
in order to protect the weak from the insults of the 
stronger, by expounding and enforcing those laws by 
which rights are defined and wrongs prohibited." (2 
Broom & Hadley's Com., 2.) So, Mr. Andrews, after 
referring to the Constitutional obligation, under the 
Eourteenth Amendment, to protect the rights of all, 
says: "The right is not perfect unless the means for 
its protection are perfect; and it is the duty of courts 
to devise the means of redressing wrongs." (American 
Law, 1027; Edwards v. Kearzy, 96 U. S., 565.) 

^ Com. on Com. Law, 108. 
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§31. But if protection of rights was great pur- 
pose of actions, cause therefor would 
be legal wrong. Proposition illustrated. 

However, if the great purpose of actions 
was the protection of antecedent rights, still, the 
cause for action would be found in a legal wrong. 
Until that is shown, no right to action, appears, 
while upon its admission or proof, a cause for ac- 
tion at once beconaes legally manifest. Both 
arise from the Avroug, and the law of remedy. In 
them is the root and legal life of the right to and 
cause for action. Primary rights have no relation 
to either, except as a condition to the existence of 
legal wrongs. They are no more a part of the 
cause for judicial intervention, than is a public 
waj", on which a log wrongfully is left, over which 
one falls to his hurt. Putting the obstruction 
there was the wrong, to which the road is related 
simply as one condition of the tortious act — not 
as any part of the cause for action to redress it. 
Sov the presence of and right to life are condi- 
tions essential to murder, but in no admissible 
sense a part of the crime, or of the cause for action 
which it brings into being.^ 

1 State V. Ballar, 26 W. Va., 94. 

§32. Old works on pleading, practice, even 
abridgements and law lexicons, while 
using phrase, "cause of action," did 
not define it. 

Here it is to be observed that, apart from 
some adjudged cases, the question was left un- 
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touched under the old law of procedure. The 
l^lirase, "cause of action," was constantly used, 
but in works upon pleading, practice — not even in 
the early law dictionaries or abridgements — ever 
defined.' They treated — many of them with great 
fullness — the various forms of action, and went 
into particulars respecting what it was necessary 
to allege and prove, in order to maintain them, but 
in none was the cause for action isolated and dis- 
cussed.^ 

^ This, however, relative to a bill in chancery, ap- 
plicable also mutatis mutandis to a code petition in 
equity, pertinently may be added: "The third part is 
the premises, or, as it is more usually styled, the stat- 
ing part of the bill, which contains a narrative of the 
facts and circumstances of the plaintiff's case, and of 
the wrong or grievance of which he complains." Story's 
Eq. PI., §27 

^ In illustration of his views. Judge Phillips says : 
"The statement that A sold and delivered to B a 
horse for $100, to be paid in ten days, shows a pri- 
mary right in A to receive $100 at the time fixed for 
payment, and the corresponding duty of B to make 
payment accordingly. But this statement does not 
show a right of action, because no delict is shown. If 
a statement of facts be added, showing that the ten 
days have passed, and that payment has not been 
made, the remedial right appears, and the combined 
statement is a good cause of action * * " Code PL, 
§ 32. But suppose it was a suit to recover damages 
for a simple assault. Then only the "culpatory" facts 
should be averred, and this for the reason that the 
court takes judicial notice of the primary right which 
'has been violated. In such a case the illegal act ob- 
viously is the wrong complained of, and so becMnes 
the cause for action. The antecedent right to per- 
sonal security, infringed by the assault, is a condition 
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to that form of tort, but manifestly not a cause of it; 
nor of the right to action arising upon its commission. 
As settled in the law of felonious homicide, it is the 
act causing a death that is the crime, and which, 
therefore, the law regards as the wrong and cause for 
action. The cases on contracts differ simply in thi 
circumstance that a court can not judicially notice 
their existence, or the rights arising from the obliga- 
tions which they impose. Hence, in order that these 
may appear in actions ex contractu, the facts showing 
an agreement must be alleged. But that does not make 
them part of the cause for action, because in such 
cases, as in the assault, or homicide, the primary right 
is a condition merely to the existence of the wrong 
which is the ground of complaint, and that, in respect 
to contracts, consists in a breach of their obligations. 
As said by Pigott, B., in Durham v. Spence, L. E., 6 
Ex., 46 : "No doubt, to make the act or omission com- 
plained of a cause of action, a contract must have 
preceded; but so also a negotiation must have pre- 
ceded the making of the contract. Yet, I should not 
include that negotiation, nor any of the other circum- 
stances that might form part of the necessary evi- 
dence in the cause, as the ground work of the cause of 
complaint, but only the cause of complaint itself that 
is the breach." Hibernia N. B. v. Lacombe, 84 N. Y., 
383. 

§ 33. Since Code system appeared, question 
considered. Pomeroy's work on Rem- 
edies discussed it. Confused right to 
and cause for action — showing incom- 
plete analysis. 

Since the adoption in this country of 
what Mr. Pomeroy, in his work on Remedies, 
termed the "Reformed American Procedure," and 
especially after its enactment in England, the 
question of what constitutes the cause for action 
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has been more considered. The "Kemedies" is 
the pioneer, in a philosophical examination of 
the code system in its relations to the procedure it 
so largely displaced; and the masterly ability 
of the work justly has given it great influence, 
not only with the profession, but the courts as 
well. So far as I am aware, its conclusions as to 
the eausQ. for, . and right to, action constitute its 
■one vulnerable part. That the analysis upon 
which they are founded is incomplete — the cases 
were not examined — is demonstrated by the fact 
that the "right" Avas not discriminated from the 
"cause." 

§ 34. Mr. Bliss, in his Code Pleading, made 
strong the cause for action in Civil 
Cases. Phillips followed, showing Pom- 
eroy's error in confusing "right" snd 
"cause." Agrees with him as to latter. 

About two years after the Kemedies ap- 
peared came the equally able treatise on Code 
Pleading, by Mr. Bliss. This, as against Mr. 
Pomeroy's view, but vsdthout discussing that, made 
the "wrong" alone the cause for action, in civil 
cases. The right to action^, however, was not par- 
ticularly considered. Eight years later, the work 
hj Judge Phillips, whose views have been discuss- 
ed, was given to the profession. He marked the 
distinction between the right to, and causis for, 
action, and pointed out the confusion into which 
Mr. Pomeroy had fallen, regarding them.^ Never- 
theless, the work does not show any examination 
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of the cases.^ Thus much, it has been thought best 
to say in reference to standard, and perhaps about 
equally weighty treatises, which consider this 
question. 

1 1. McKelvey's Com. Law Pleading, already referred 
to, defining an action as simply "the demand of a 
right" — clearly a defective view, as I think has been 
shown — ^proceeds to classify actions "upon a distinc- 
tion between the rights soiigbt to be redressed." These, 
also, he divides into "acquired" and "natural rights." 
(§ 8.) Again, in a note to" section 18, discussing the 
action of Detinue, which is classed as one "based on 
acquired rights," it is said that "to say an action 
is for a wrong, does not distinguish it, as every ac- 
tion is for a wrong." P. 12.) Further on is this : 
"The actions of trespass, trover, replevin, case and eject- 
ment are alike in that they are used to redress similar 
wrongs — wrongs which are violative of original or 
natural rights." (§43.) Once more: "To show a 
good cause of action in trespass for injury to the 
person, the declaration need contain only a statement, 
of the v?rongful act. This is only an apparent exdep-r 
tion to the general rule that in all forms of actions 
the defclaration must contain a statement of the right 
and "of the violation of that right, or the wrong." 
(§49.) 

a. As respects the two alleged classes of rights, it 
seems to me clear that the learned author has fallen 
into error. , Any right for the violation of which the 
law gives -redress, is a legal right, simply — so far as 
the civil authority can take cognizance of it — noth- 
ing more and nothing less. As Mr. Andrews truly 
states, in his masterly treatise on American Law, 
"there is no such thing as natural rights or absolute 
rights existing within organized society; all rights 
within the body politic are relative and subject to the 
law of the land. What one 'has a right to is his ; and 
to call it absolute," or natural, I may add, "does not 
make it any more his own." (§ 106.) 
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b. Mr. McKelvey does not seem to be clear in re- 
spect to what is the true legal cause for action. In 
the passage from the note, "every action" is said to be 
"for the wrong"; and in all cases, it is stated, a wrong 
must be shown. For example, he says a declaration in 
debt should contain "a statement of the right on the 
part of the plaintiff," and "statement of the wrong 
or violation of the right by the defendant." (8 21.) 
But this is true, so far as respects a proper averment 
of facts, whether the cause for action be regarded as 
residing in the wrong alone, or as including both the 
contractual right and its violation. Decided ground, 
therefore, between the conflicting views at this point, 
of Mr. Pomeroy and Mr. Bliss, is not taken. 

- II. The profoundly able and learned work on Am- 
erican Law, above referred to, says: "A cause for ac- 
tion by the court arises when a case, or controversy or 
subject matter, of which the court is authorized by law 
to take cognizance, is submitted to the court for its 
action in the manner provided by law." This is in 
perfect accord with, and indeed a support to, some 
parts of my text, as its reading will show. But in im- 
mediate connection, the author speaks of "the cause of 
action which belongs to the party," etc., (§ 646.) 

a. In my view, this clause confounds two different 
things — a right to, and cause for action. The former 
undoubtedly is the subject of ownership; hence truly 
can be said to belong to one in whose favor it has ac- 
crued. He may transfer it to another who thereby 
will be entitled to the redress or remedy with which 
this right invested its original owner. But the wrong 
which is the cause for, and that by operation 
of the remedial law gives rise to a right to 
action, exists simply — is the subject, properly speak- 
ing, neither of possession nor ownership. It stands as 
a wrongful "act or forbearance," as Prof. Robinson 
says, "in violation of a legal right." Condonement or 
redress can not change its character, though they serve 
to satisfy a demand in part, based upon it. The de- 
lict still in law and fact remains, as well after the 
right to redress has been realized, as before, but be- 
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longs to no one in the latter case any more than the 
former ; that is, not at all. Like a crime, which also is 
a tort, the legal idea of ownership can not attach to it, 
for, in the last analysis, a wrong identifies itself with 
some legal "fault" of the delinquent party. That, 
evidently, is in no sense reducible to possession, and 
paradox would pass into contradiction, by speaking of 
it as belonging to any one. 

b. Again it is said that "the elements of a cause of 
action are the deprivation or infringement of a right, 
and detriment or damage to the plaintiff. * * A 
mere accident is not the basis of a suit, for, unless 
there is fault, an injury must lie where the damage 
falls. * * It is not necessary that the extent or 
amount of the injury can be measured or compensated 
in money. The law does not measure amounts where 
a right is infringed. * - ' (§ 646.) This has been 
■quoted for the purpose of saying that what is spoken 
of as the elements of a "cause of action," are to be 
read as the essentials to an actionable injury. When- 
ever that exists, it constitutes a wrong, but this has 
been shown to reside wholly in some "act or forbear- 
ance" which violates a legal right. (See sec. 43 post, 
and note 1.) 

And this also: "The cause of action," says Phillips, 
■" 'is a formal statement of the operative facts that 
^ive rise' to the right of action, and these formal state- 
ments are very clearly distinguished from each other. 
In this matter it is essential to distinguish between the 
grounds of action, cause of action, and the transaction 
in which and out of which these arise." (§ 651.) With 
reference to the latter clause, a case is given as an 
appendix, from 7 Yale L. J., 245. In a note, appre- 
ciative expression is also made regarding the services 
of Judge Phillips, in "making clearer than ever before, 
the distinctions between the right of action, the trans- 
action out of which it grows, and the cause of ac- 
tion." With this I am in hearty accord. My differ- 
ence with the judge is stated (supra, §§ 27-30), and is 
not referred to for further discussion here. His error, 
however, in one aspect, seems to have crept into the 
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text of the American Law — iy its form of expression. 
To my thought, the cause for action is not a "formal 
statement of the facts that give rise" to a right of 
action. In the first place, from no body of facts does 
that right spring. On the contrary, it arises wholly 
by force of the remedial law, when a legal wrong has 
been committed. The latter is the cause for action; 
consequently, the "'operative facts" are those, which 
make its existence apparent. Hence, if these are 
properly stated to a court having jurisdiction in 
the premises, a right to, and cause for, action become 
legally manifest. The able, and, on some points, very 
valuable opinion of Judge Prentice, from the Yale 
Law Journal, follows Pomeroy and Phillips as to 
the cause for, and the latter, respecting the right to 
action. No examination of the authorities, or any 
independent analysis of the subject, on principle, is 
shown. Apparently, for the purposes of the real con- 
troversy in the case — whether or not, under a Con- 
necticut Practice Act, two causes for action properly 
could be stated in one count — it was regarded as suffi- 
. cient to mark the distinction between the "right" and 
"cause," without going into an investigation of the 
latter. At all events this was not done, nor was it 
required for the decision of the question before the 
court. The case leaves that matter, therefore, where 
the learned jurist by whom it was 'heard, found it. 

45 35. A late work upon Pleading and Prac- 
tice gives what writer supposed to be 
"generally held" — following Mr. Pom- 
eroy's view. 

The Encyclopedia of Pleading and Prac- 
tice, now in course of publication, in its text says r 
"A cause of action is generally held to be a union 
of the right of the plaintiff and its infringement 
by the defendant. Some authorities hold that the 
cause of action is the act or delict on the part of 
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the defendant which, gives the plaintiff his cause 
of complaint; they reject, as unnecessary to the 
definition, the right of the plaintiff." Cases upon 
these conflicting propositions are cited more fully 
than elsewhere then was to be found, but not ex- 
haustively. 

§36. The same done by Cyclopedia of Law and 
Procedure. Neither goes into exhaust- 
ive consideration of question. 

Since writing the foregoing, the able and 
learned first volume of the Cyclopedia of Law and 
Procedure has been published. At the beginning 
of its luminous treatment of "Actions" is this: 
"The term, 'cause of action,' in law, is generally 
imderstood as meaning the whole cause of action ; 
that is, every fact which it is necessary to estab- 
lish, in order to support the right to judicial re- 
lief. As otherwise defined, it consists in a right 
in the plaintiff, a correlative duty or obligation 
resting on the defendant, and some act or omission 
done by the latter in violation of the right. The 
words, 'right of action,' are sometimes used in- 
terchangeably and as synonymous with 'cause of 
action.' In other cases the words, 'right of ac- 
tion,' are held to refer only to the right to remedial 
relief, the right to sue, which arises upon th© 
cause of action being complete." This is its en- 
tire text upon the subject. It did not comport 
with the plan of the work, nor of the one mention- 
ed in the preceding section, either on principle, 
or by a review of the whole body of cases, to go 
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into an exhaustive consideration of the question. 
Hence, they stopped with a statement, clearly 
made, of what, from the authorities cited, was 
conceived to Ise the more general rule or under- 
standing.^ 

' Maxwell's Code Pleading has this rather dubious 
statement: "What constitutes a cause of action? I 
know of no adjudicated cases that attempt to give a 
definition that will apply to all cases. Perhaps the 
definition of Prof. Pomeroy is sufficiently accurate, 
that where the facts pleaded show one primary right 
of the plaintiff, and a wrong done by the defendant in 
respect of such right, the plaintiff has stated but a 
single cause of action, although he may claim and 
pray for many kinds and forms of relief." Again it is 
said: "The words 'cause of action,' used in the code, 
evidently refer to what constitutes a cause of action 
either at common law or in equity. The forms of ac- 
tion are abolished, but there must still be such a State- 
ment of facts as show a liability of the defendant in 
favor of the plaintiff." 

No authorities are cited or analysis of the 
subject attempted, on principle. The reference 
to Mr. Pomeroy makes it pretty clear that the views of 
the latter were not entirely satisfactory to the writer. 
So, as in Wait's Actions and Defenses, and Lawson's 
Remedies, the question of what in true legal view con- 
stitutes a cause for action, as well as the recently rec- 
ognized distinction between that and a right to action, 
are left in nuhibus. This, together with the differences 
on the subject between Mr. Pomeroy and Judge Phil- 
lips upon the one side, with a small support from the 
adjudged cases and Mr. Bliss, on the other, sustained 
by their far greater weight, are a sufficient justifica- 
tion for its thorough investigation here in the light 
both of principle and authority. 
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§ 37. Mr. Estee's discussion of cause for action. 
Facts cannot truly be said to constitute 
action or cause for it. It is the legal 
wrong which the facts evince, which in 
legal view^ is the cause. 

In his well known work on Pleadings 
^and Practice, Mr. Estee says: "In every case 
there must be a cause of action; that is, a right 
on the part of one person, the plaintiff, combined 
with a violation or infringement of that right, by 
another person, the defendant." Put in other 
words, which show the matter in its true light, 
there must be a legal wrong, which always con- 
sists in some "act or forbearance in violation of a 
legal right." This is what constitutes the cause 
for action, which is made manifest to a court by 
such averments of fact as show the delict, redress 
for which is sought by a suit. Biit it further is 
said : "The expression, 'cause of action,' includes 
in its meaning all the facts which together consti- 
tute the action * * . " Here, entirely dis- 
tinct things are confused. As has been shown, the 
action in question is that of the court, and a plain- 
tiff in a case is called on simply to show upon the 
record a cause for, and right to, this, by virtue of 
law, which is judicially noticed, and of facts al- 
leged, that if admitted or proved, establish both. 
Tt is very clear to me that no set of facts can ac- 
curately be said to "constitute the action," nor 
tlie "cause" for it. Ar has been stated already, their 
one and sole oifice is to enable a court to see that 
a reaso":! for, and rio'lit to, its inters^ention existfi 
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Tke thing, therefore, which in contemplation of 
law as its cause, becomes a ground for action, is 
not the group of facts alleged in a declaration, bill 
or indictment, but the result of these in a legal 
wrong, the existence of which, if true, they con- 
clusively evince. When this has been seen, and it 
also is discerned that every violation of a legal 
right is a legal wrong, the whole matter becomea 
plain. 
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CHAPTER V. 



CAUSE. 



3. The Adjudged Cases. 

§ 38. Treatises referred to fail to cite the adju- 
dications fully. Some conflict betw^een 
them, but their greater weight for con- 
clusions reached on principle. 

Having traced out on grounds of prin 
oiple what in all cases is the real cause for action, 
and also to some extent considered the treatises 
that discuss the subject, I now come to an examin- 
ation of the adjudications which relate to it. Bv 
none or all of the works referred to- have they been 
fully cited. Moreover, while there is conflict in 
these authorities, it will appear that by much their 
greater weight the conclusions reached by the 
analysis and application of settled legal princi- 
ples, are fully sustained. 

(a) On Statute of Limitations. 

§ 39. Decisions on statute of limitations. Time 
cause for action arose must be fixed. 
Necessary to decide what constitutes 
cause. This often done, under statute. 

"The common law fixed no times as to the 
beginning of actions. Limitations derive their 
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aiitliorit}- from statutes "^ which "fix the time at 
the end of wiiich no action at law or suit in equity 
can be maintained." ^ (.Consequently, .when the 
bar of such a statute had been interposed, it often 
became "important to determine the exact time" 
that the cause for action arose. To ascertain that, 
however, it was found necessary to pass upon what 
constitutes the "cause" ; and this for the obvious 
reason that, until a cause of action existed, the 
limitation set up could not operate upon it. Ac- 
cordingly, that question has been adjudicated more 
frequently in cases involving the statute of limita- 
tions than in any other branch of the law. 

iPer Swayae, J., TJ. S. v. Thompson, 98 U. S., 
488. 

2 13 Am. & Eng. Ency. Law, 668. 

§ 40. Settled that legal wrong, tort or breach of 
contract, cause for action. Hence at 
date of wrongful act, statute begins to 
run. 

The settled doctrine established by the 
authorities is, that if there has been no fraudu- 
lent concealment the legal wrong, whether it be a 
tort or breach of contract, constitutes the cause for 
action; hence that the date of the ivrongful act 
is ihe one luhen the "cause arises," or the "right 
of action accrues," and from which the statute be- 
gins to run. A few of the numerous adjudications 
expressly deciding these propositions, or in which 
they were the ratio decedendi, will briefly be 
stated. 
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§41. Leading English authority, in cause for 
negligence, held "misconduct" of the 
defendant "constituted cause of action." 

The leading English anthoritj' was an 
action on the ease in the eonrt of King's Bench, to 
recover damages from an attornej'-at-law for al- 
leged negligence, hv taking insniiicient secnrities, 
in a transaction for which he had been employed 
by the plaintiff. The statute of limitations being 
the defense, it was held (1) that his "misconduct 
constituted the canse of action," and (i') that the 
stalnte began to rnn from the time the wrongful 
act was conmiitted.^ The case is one of such im- 
portance, and has been so generally followed, at 
all jioints, in this country, as to justify a pre- 
sentation of the essential parts of the opinions. 
The first was by Baley, J., who said : "The only 
qneslion is, Wliat is ilie cause of action disclosed 
in this declaration? It appears to me that the mis- 
coiichict of the defendant is the gist of the action. 
* "" The declaration is framed so as to show 
that the misconduct of the defendant is the cause 
of action." Then, giving what it stated as to his 
employment, duty thereunder, and breach thereof, 
it also is said : ''Xow, if the declaration had stop- 
ped there, a suificient cause of action is stated. 
There is an acceptance of the retainer by the de- 
fendant, a duty resulting therefrom, and a breach 
of that duty. But the declaration goes on to state : 
'By reason whereof the plaintiff has wholly lost 
the interest due on the sum of £3,000, and is 
likely to lose said principal sum of £3,000.' Now, 



52 THE CAUSE FOR ACTION, 

does the introduction of that allegation vary the 
case? In an action for words which are action- 
able in themselves, a special damage is frequently 
alleged in the declaration, although it is not the 
ground of action, and the plaintiff may recover 
without proving the special damage. In such 
case the allegation of special damage is a mere 
explanation of the manner in which the conduct 
of the defendant has become injurious to the 
plaintiff. So in this case, the purpose for which 
the allegation is introduced is precisely similar. 
Where, indeed, words are not actionable of them- 
selves, but become so by reason of consequential 
damage, then it must be alleged and proved, be- 
cause it constitutes the cause of action. In an 
action of assumpsit, the statute of limitations be- 
gins to run, not from the time when the damage 
results from the breach of the promise, but the 
time when the breach of promise takes place. * * 
It appears to me that there is not any substantial 
distinction between an action of assumpsit found- 
ed upon a promise which the law implies, that a 
party will do that which he is legally liable to per- 
form, and an action on the case which is founded 
expressly on a breach of duty. Whatever the form 
of actioUj the breach of duty is substantially the 
cause of action. That being so, the cause of ac- 
tion accrued at the time when the defendant in 
this case took the bad and insufficient security." 
Holroyd, J., added: "The cause of action is the 
misconduct or negligence of the attorney. The 
statute of limitations is a bar to the original cause 
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of action, aiid to all the consequential damages re- 
sulting from it, tmless, indeed, it can be shown 
that those damages, or any part of them, consti- 
tute a new cause of action which accrued within 
six years. I think it makes no difference in this 
respect whether the plaintiff elects to bring an ac- 
tion of assumpsit founded upon a breach of prom- 
ise, or a special action on the case, founded upon 
a breach of duty. The breach of promise or of 
duty took place as soon as the defendant took the 
insuflicient security. Whether the plaintiff, there- 
fore, elect to sue in one form of action or another, 
the cause of action, which is substantially the same, 
accrued at the same moment of tim,e. The breach 
of duty, therefore, coiistituting a cause of action, 
it follows that the statute of limitations is a bar 
to this action, unless the special damage alleged in 
the declaration constitutes a new cause of action. 
Fetter v. Beal (1 Salk., 11) is an authority to 
show that the special damage alleged in this case 
does not constitute any fresh ground of action, 
but that it is merely the measure of damage which 
results from the original cause of action. * * 
So, here the loss of interest does not constitute a 
fresh ground of action, but a mere measure of 
damages. There is no neiv misconduct or negli- 
gence of the attorney, and consequently there is 
no new cause of action." 

1 Howell V. Young, 5 B. & C, 2.59. 
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§42. Another, that in assumpsit, "breach of 
contract" is the cause. 

Howell V. Young was decided in 18 2 G. 
In ISiS, it was followed in a suit in chancery, 
for discovery, "it appearing by the bill that the 
cause (if action had not arisen within six years 
before suit." ^ And in 1850, in an action of as- 
sumpsit, before the Privy Council, its doctrine 
was again affirmed. Lord Campbell delivered the 
opinion, which states the grounds of decision 
thus: "Upon the special counts of the declaration, 
the cause of action disclosed is the refusal to de- 
liver the residue of the salt purchased and paid 
for. When did this accrue? From that point of 
time the statute of limitations began to run, and 
when once it began to run nothing could stop it, 
so that in six years thereafter the right of suit 
was barred. The rule is firmly established that 
in assumpsit the breach of contract is the cause of 
action, and the statute runs from, the time of the 
breach." ^ More than the prescribed period hav- 
ing elapsed, after breach and before s;iit, the bar 
-of the statute was accordingly held good. 

1 Smith V. Cox, 6 Hare, 386. 

2 East Ind. Co. v. Paul, 1 Eng. L. & Eq. R. 44. 

§43. English doctrine approved by Supreme 
Court of the United States. 

Four years after Howell v. Young, a 
case on all foitrs with it came up in the Supreme 
Court of the United States. The action there, 
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however, was in assumpsit. At all points the doc- 
trine of the English authority was approved. The 
court, in the opinion, say: "When might this ac- 
tion have been instituted is the question ; for from 
that time the statute must run. When the at- 
torney was chargeable with negligence or unskill- 
fulness, his contract was violated, and the action 
might ha-^-e been sustained immediately. * * 
In Howell V. Young (.3 B. it C. 259) the same doc- 
trine is affirmed, and the statute held to run from 
the tune of the injury, that being the cause of ac- 
tion." ' As will be seen, Wilcox v. Plummer has 
been a leading case in this country — it, with the 
English adjudication, being generally followed on 
the propositions (1) that a breach of contract, or 
violation of legal duty, constitutes the cause for 
action, and (2) ihat from the time it occurs &. 
right to action accrues, and the statute begins to 
run. 

1 Wilcox V. Pkimmer, 4 Pet., 172. 

§ 44. This follo\ved by many state courts. 

So, where the defendants, employed to 
examine the title to certain lands certified it to 
be good in one B, from whom, on the faith of 
this, the plaintiff purchased the tract, and the 
title being found bad as to a part, brought a suit 
for damages. The statute of limitations was set 
up, and held to run: against an action for "mis- 
conduct or negligence from the date when the 
miscondiiet or negligence was completed; and 
it is "immaterial whether the negligence out of 
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which the cause of action arises is the breach of 
an implied contract, or the affirmative disregard 
of some positive duty." ^ As in point, and to be 
followed, the Court in the opinion state: "In 
Wilcox V. Plummer, 4 Pet. 172, an attorney who 
had been employed to collect a note was guilty of 
such negligence that the indorser was discharged. 
It was held that the ground of action against the 
attorney was the breach of his contract to act dili-t 
gently and skillfully, and arose at the time he com- 
mitted the blunder in issuing the writ, and not at 
the determination of the suit. See, also, Howell 
V. Young, 5 B. & C, 259." And a still later case, 
following the same early decisions, holds that "if 
a searcher of records employed to make a correct 
/ibstract of public records affecting the title to real 
property, through his negligence or mistake omits 
an instrument from such abstract, a cause of ac- 
tion against him is at once created, and the stat- 
ute of limitations commences to run." ^ So, in 
another action for damages for false certificate of 
search, where the statute was a defense, the same 
doctrine is declared, the court saying: "The action 
is founded on negligence alone. Under the stat- 
ute, then, the question is, What was the cause of. 
action, and when did it arise? Undoubtedly the 
cause was the issuing of the false certificate.'^ ^ 
The case of Campbell v. Boggs adopts the doc- 
trine laid down by Lord Campbell, that " in as- 
sumpsit the breach of contract is the cause of ac- 
tion," making it a ground of decision.* And in 
a suit against an attorney for neglecting to prose- 
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cute a claim until it was barred, the declaratiou 
alleging a breach of duty and special consequential 
damage, the same court held that "the breach of 
duty, and not the consequential damage, is the 
cause of action." ° 

Again, it was decided that " in actions for offi- 
cial or professional negligence, the cause of ac- 
tion is founded on the breach of duty which actual- 
ly injured the plaintiff, and not on the consequen- 
tial damages." ^ So, ia Schade v. Gehner,^ it was 
held as "fairly well settled" law, that "in actions 
071 the case for negligence, the cause of action is 
the breach of duty." In a suit brought against a 
Register of Deeds, one question was as to the stat- 
ute of limitations. The alleged default was 
in not indexing a certain mortgage. The 
court say: "The breach of the bond — the 
failing to index the mortgage — was the 
cause of action. It was not the damage." * 
Once more, it was decided that "when a person 
who wishes to purchase lands retains an attorney 
to examine the title, and such attorney reports to 
his client that the title of the person from whom 
he wishes to purchase is good, and it would be 
safe to purchase, and this report of the attorney 
is false, he is guilty of a breach of duty, and a 
right of action immediately accrues to the client. 
If no special injury or damage has resulted to the 
client, then he, nevertheless, may recover nominal 
damages ; if special damages result from the con- 
duct of the attorney, it is not of itself a cause of 
action; the breach of duty imposed by the con- 
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tj'act is the cause of action; * * and the stat- 
ute of limitations begins to run from the date of 
the breach." " 

1 Lattin v. Gillette, 95 Cal., 317 ; 29 Am. St., 115. 

■ Kussell V. Polk Co. Ab. Co., 87 Iowa, 233 ; 43 Am. 
St., 381. 

3 Owen V. Western S. B., 97 Pa. St., 47 ; 39 Am. E., 
794. 

* 48 Pa. St., 525 

^ Moore V. Juvenal, 92 Pa. St., 484. 

" Kinneson v. Carpenter, 9 Bush, 599. 

' 133 Mo., 259; 34 S. W. K, 576. 

» State V. Grizzard, 117 N. C, 111; 23 S. E. E., 93. 

" Lilly V. Boyd, 72 Ga., 83. 

§ 45. Applied also in actions ex delicto. 

All of the foregoing cases sprang from 
breaches of contract. Another class will noAv be 
referred to, in which, as in those above, the doc- 
trine of Howell V. Young and Wilcox v. Plum- 
nier, that the statute runs from the date of the 
wrongful act, because the wrong constitutes the 
cause for action, was approved and applied. In 
a suit for damages from the defendant's alleged 
negligence and omission of duty, as a justice of 
the peace, the statute being a defense, it was held 
"to run so soon as the injurious act complained of 
was perpetrated." ' The court, in the opinion, 
state that "in Howell v. Young, 5 B. & C, 259, 
the same doctrine is affirmed, and the statiite held 
to run from the time of the injury, that being the 
cause of action." So, where the plaintiff alleged 
that he was induced to purchase certain premises 
by means of false representations on the part of 
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the defendant, it was held "that the cause of ac- 
tion arose immediately on the purchase," and 
hence was harred. The opinion says: "Suppose 
that the plaintiff, in the present case, had employed 
an attorney to search the title to McCarty's farm, 
and he, through his neglect, had not disclosed the 
Fellows mortgage, and the plaintiff had paid Mc- 
C'arty the full value of the farm without reference 
to the mortgage, when ^wuld the statute have be- 
gun to run in the attorney's favor? Would it 
not have been at the time when the plaintiff paid 
his money ^ (See Howell v. Young, 5 B. & C, 
259; Short v. McCarthy, 3 B. & A., 626.) If 
that be so, would it have made any difference that 
the attorney falsely and fraudulently pretended 
that he had made the search when he had not ''. Cer- 
tainly not. The ground of action in either case 
would he for breach of duty; and that breach 
would be the same whether it was occasioned by 
negligence or fraud." ^ Again, in a case where 
the wrong complained of and the gravamen of 
the action was the transfer of certain judgTaents 
for half their value, it being alleged that this was 
brought about by the fraud and misrepresentation 
of the defendant (with another), and that the as- 
signm.ent was made at a date named, it was decided 
that "the cause of action then accrued, and the 
statute began to run." * So, in an action for not at- 
taching sufficient propeity, as the defendant might 
have done, it was held to run from the return of 
the writ. The court, after fully stating the facts 
and decision in Wilcox v. Plumnier, say: "From 
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a careful examination of that case, it will seem to 
be diiEcult to infer that the statute of limitations, 
iii any case of nonfeasance or misfeasance, unac- 
companied by fraudulent concealment, should be 
tunsidered as beginning to run from any time, 
other than that at which the act of nonfeasance 
or 7nisfeasance actually took place. The substan- 
tive cause of action then takes place j and what- 
ever may follow or flow from it, is but an inci- 
dent thereto, and must follow the fate of the pri- 
mary cause." ^ So, in, an action for damages, by 
the owner of a coal mine against a former lessee 
of an adjoining mine, from which he worked over 
onto the plaintiff, who, in ignorance of this, struck 
such working whereby his mine was flooded, the 
defense being the statute of limitations, the court 
said: "The decision of this case depends on what 
constituted the cause of action against the defend- 
ant, and when it accrued." The plaintiff claimed 
that it consisted of a private, continuing nuisance, 
and arose when the water from the old mine flowed 
into that of the plaintiff. It was held, however, 
"that the cause of action against the defendant 
was for the trespass in working over his line/' 
:u which view the bar of the state was applied.^ 
The ground of decision in this case manifestly is, 
that the wrong done by the defendant in working 
onto the adjoining lands — a technical tort — was 
the cause of action. For the general proposition, 
therefore, that it is the wrong which constitutes 
the cause, it is decisively in point. Except by. 
citation it is not deemed necessary further to refer 
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to this line of cases. Suffice it to say, then, that 
the overwhelming weight of authority sustains the 
doctrines declared, and held to be the law, in 
those which have been examined. ° 

^ Kerns v. Schoormiaker, 4 Ohio, 331; 22 Am. D., 
757. 

'Northrop v. Hill, 57 N. T., 356. 

2 Wood V. Carpenter, 101 U. S., 138. 

*Betts V. Norris, 21 Me., 314; 38 Am. D., 270. 

=! Williams v. Pomeroy C. Co., 37 O. St., 583. 

*-"In eases of tort and in actions on the case sound- 
ing in tort, a distinction is to be observed between acts 
wrongful in themselves, which directly affect the 
rights of the plaintiff, and for which, therefore, an 
action may be instantly maintained without proof of 
actual damages, and those cases where the injury is 
consequential, and the right of action is founded on 
the special damages suffered by the plaintiff. In the 
former class of cases the statute begins from the time 
the act was done; * * in the latter cases, it runs 
from the time when the special damage accrued. * * 
And in actions for official or professional negligence, 
the cause of action is founded on the ireach of duty 
which actually injured the plaintiff, and not on the 
consequential damage. * * In cases of contract, 
* * though special damage has resulted, yet the 
limitation is computed from the time of the breach, 
and not from the time when the special damage arose." 
2 Greenl. on Ev., §§ 433, 435. Could there be a clear- 
er recognition of the doctrine that in all the cases re- 
ferred to, the violation of legal right, whether in 
tort, or by breach of contract, is the wrong which con- 
stitutes the cause for action, and so puts the statute 
into operation? To me, it seems not. Brown v. How- 
ard, 2 B. & B., 73; Bank of U. v. Childs, 5 Cow. 283 
Argall V. Bryant, 1 Sand., 98; McMuUen v. Eafferty, 
S9 N. T., 459; Lathrop v Snellbaker, 6 O. St., 276 
Snedicor v. Davis, 17 Ala., 481; Chig. Ey. Co. v, 
Maker, 91 111., 312; Scovill v. Thayer, 105 U. S., 153 
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Coohraue v. Oliver, 7 111. App., 176; White v. Reagan, 
■i-2 Ark., 281; Wilder v. Secor, 72 Iowa; 161; 2 Am. 
St., 236; Pope v. Pollock, 46 O. St., 367; 15 Am. St., 
608. It would not seem to need argument to show that 
what constitutes a cause for action, which will start 
the statute of limitations to running, is the "cause" 
for every purpose. At all events, the authorities ex- 
amined and cited presuppose that proposition. On 
the other supposition, a cause for action would be 
one thing if the statute were pleaded, and another in 
case it was not — a manifest absurdity. Or, take a 
suit such as often occurs, in which it is interposed, 
and there is another separate defense, to an alleged 
breach of contract. By the notion that the cause is 
different under the statute, such an answer obviously 
would make two causes of the one upon which the 
action was founded. 

{b) On What is the Crime in Homicide. 

§ 46. States may fix places for trial of crimes. 
Local, by the common law. 

It is a familiar principle of our criminal 
law that, while the governing power in a country 
may determine where the perpetrator of a crime 
shall be tried, yet with us, in the abs^ence of other 
provision, the rules of the common law prevail, 
under which crimes are local, and so must be 
prosecuted in the county where they are commit- 
ted ; since there only can a grand jury inquire 
of them.^ 

11 Bishop New Or. Proc, §§45-47; Gut. v. State, 
9 Wall., 35; Green v. State, 66 Ala., 40; 41 Am. E., 

744. 
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§47. Locality of crime, and jurisdiction to 
prosecute. 

The application of the doctrine that of- 
le;is(.'j liavc locality, especially in cases of homi- 
cide, has compelled an inquiry into and decision 
of what constitutes the crime, in a felonious kill- 
ing'. In some instances the mortal blow would be 
given in one county or state, while the death oc- 
curred in another. On that state of facts where, 
in law, was the offense to be deemed to have been 
committed ( Evidently, upon the answer to this 
inquiry, in the absence of statutory provision, de- 
I^ended the jurisdiction over it, and consequently 
the authority to prosecute the felon. 

§ 48. Solution of problem by rule that ■wrong- 
ful act is the offense. 

Either of three solutions of the problem 
which such a case in the first instance present«d 
was possible. First, the blow and death together 
might be regarded as constituting the crime, the 
result of which would be, at common law, that 
neither of the two counties in which these separate 
events happened could take jurisdiction; and at 
one time this view was entertained by some. Then, 
the death could be considered as the offense, and so 
the jurisdiction attach in tbe county where it oc- 
curred — a conclusion supported by a few authori- 
ties. But against all this, the doctrine now es- 
tablished, as founded in reason, and almost uni- 
versally prevailing, is, in the words of Mr. Bishop, 
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"that the infliction of the mortal blow constitutes 
the crime of felonious homicide." ^ The death 
is not a part of the offense, but evidence simply of 
the mortal nature of the injury. Hence, the place 
where the ■wrongful act was done, determines the 
locus of the felony, and so generally, the juris- 
diction to punish it. 

^1 Bishop's Or. Law, §115, note; New Or. Proc, 
§ 49. "The giving of the blows which caused the death 
constitutes the felony." Patterson, J., in Rex v. Har- 
grave, 5 Car. & P., lYO. 

§J49. This supports doctrine that the legal 
wrong is cause for action. 

The weight of authority for the propo- 
sition that in murder, the mortal blow or injury 
constitutes the crime, puts it beyond serious contro- 
versy. Taken as law, however, two things irref- 
ragably follow. First, that the stroke, or other 
mode of causing death, as an act violative of pri- 
mary rights, is per se the legal wrong; and sec- 
ondly, this wrong, and it alone, is the cause for 
action against the guilty party. Hence the prop- 
osition (1) that the act by which a primary right 
is infringed is in legal contemplation the wrong; 
and (2) that the wrong is in law the sole cause 
for action, in effect if not in formal statement, has 
the support of every case which holds that a mortal 
blow is the crime in felonious homicide. From 
this, certainly, there can be no escape. 
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§ 50. Cases illustrating that view in criminal 
prosecutions. 

A few of the authorities will be present- 
ed, in order that the conclusions drawn, from what 
they decide may be made distinct and clear. At 
common law, according to Lord Hale, "The more 
common opinion was" that the party "might be 
indicted where the stroke was given" ; and in 
li91 it was so held, Tremaile, J., saying: "It 
seems not material where he died, for the strik- 
ing is the principal point, but it requires death; 
otherwise it is no felony ; but whether he died in 
one place or another is not material." ^ In a 
modern English case the exact point was ruled^ 
on a statute under which a civil liability was as- 
serted. It made the inhabitants of every "rape 
or lath in counties so divided," liable in tbe sum 
of £100 to the personal representative of any per- 
son killed therein, in enforcing the act against 
smuggling. The Executor was held entitled to re- 
cover, his decedent having "received a mortal 
wound by a shot fired by a person on the shore 
within thie lath, though the ofScer afterward died 
on the high sea beyond the low water mark, and 
consequently out of the lath." ^ So, it explicitly 
has been decided that the "crime of murder is 
committed at the time the fatal blow is struck." ^ 
And an information for that offense on this ground 
was held sufficient, which charged the giving of 
the blow in the county wherein the prosecution was 
had, and the fact of ensuing death, although it 
failed to allege where that event took place.* So, 



66 THE CAUSE FOR ACTION, 

when a fatal shot was fired in the District of 
Columhia, it was decided to be murder, although 
the death occurred outside of the District." Upon 
this principle, a statute authorizing a prosecution 
for that crime, in the county where the fatal blow 
was struck, when the victim dies out of the state, 
was held valid." Finally, it has been decided that 
where a blow is stricken in one county, and the 
party injured dies thereof in another, the offense 
was committed in the county in which the blow 
was given.'' These cases sufficiently show the gen- 
eral doctrine, and illustrate its application in pi-os- 
ecutions for crimes. 

' Lang's Case, Y. B., 6 Hen. VII, 10. 

^ Grosvenor, Ex., v. St. Augustine, 12 East, 244. 

3 People V. Gill, 6 Cal., 637. 

* State v. Bowen, 16 Kas., 475. 

^TJ. S. v. Guiteau, 1 Mackey, 498; 47 Am. R., 247. 

« Green v. State, 66 Ala., 40, 41 Am. E., 744. 

'Eiley v. State, 9 Humph, 646; State v. Kelley, 
76 Me., 331 ; 49 Am. R., 620 ; Ex parte McNeeley, 36 
W. Va., 84; 32 Am. St., 831; State v. Foster, 8 La. 
Ann., 290; 58 Am. D., 678; State v. Hollenbeck, 36 
Iowa, 112; Moore v State, 37 Tex. Grim., 552; 4 S. 
W., 287. 

(c) Other Cases — I. That the Wrong Is. 

§51. Adjudications on the point. 

A leading case here is Veeder v. Baker.-' 
This was a si^it to recover a debt due to the plain- 
tiff from a corporation. A statute of ISTew York 
required all companies organized under it to file 
at certain times in the county where located and 
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publish a report of their condition, signed by the 
President and other officers. It also was provided 
that if the report was "false in any material rep- 
resentation, all the officers who shall have signed 
the same, knowing it to be false," shonkl be liable 
for the debts of the company, contracted while 
they were in office. The action was against the 
President of siich a company to collect one of its 
debts from him, on the ground that he had signed 
a false report, made under this statute. The debt 
was created in one county and the report filed in 
another. Suit was brought in the county where- 
the debt arose. The defendant disputed the juris- 
diction there, by a motion to transfer the case for' 
trial to the county where the report had been filed.. 
This was overruled. Upon the question thus 
made, the action went to the court of appeals. 
With respect to jurisdiction, the Code provided 
that cases should be tried in the county "where the 
cause of action or some part of it arose." The con- 
tention of the plaintiff was, that as the debt had 
been made in the county where he began his siiit, 
a part of the cause arose there, and therefore it 
was well brought. The court, however, held other- 
wise. In the opinion they say: "The statute im- 
poses upon the officers of such a company, as a 
penalty for a false report, liability for the debts 
of the company. * * This cause of action 
arose in Monroe County. The false report was 
there made and filed, and the penalty there incur- 
red. The learned counsel for the plaintiff, how- 
ever, claims that, as the debt against the company 
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had its origin in St. Lawrence County, some part 
of the cause of action arose there. But the defend- 
ant was not primarily liable for that debt. He did 
not create it, or in any way obligate himself to 
pay it. The cause of action against him is the 
false report, and nothing else. * * The false 
report, t}ie wrong of the defendant, gives the 
'plaintiff the right to enforce the penalty. It is 
true that the plaintiff, to sustain his action, must 
prove not only the false repoTt, but the debt against 
the company. This is so because the statute im- 
poses no speciiic penalty for its violation." On 
these grounds, the judgments below were revers^ed, 
for want of jurisdiction in the trial court. Evi- 
dently, this decision, like those upon the statute of 
limitations, wholly repudiates the doctrine of some 
English cases — that the cause for action "means 
every fact material to be proved to entitle the 
plaintiff to succeed." It plainly grounds the right 
to sue solely upon the "wrong" done by joining 
in the false report, though conceding that no ac- 
tion could be maintained without proof also of 
the debt. That is, notwithstanding this was in- 
dispensable to a recovery, it constituted no part 
of the cause for action. By parity of reasoning, 
therefore, in suits upon contracts, the "cause" 
must be found in the breach alone, as that consti- 
tutes the "wrong" in such cases. Proof of the 
agreement is necessary only as a predicate for this 
— to show that a right under it was violated by 
what was done — ^but not as any part of the cause 
for action.^ In principle, then, this is a strong 
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authority for the doctrine that the cause resides 
solely in a legal wrong, and never in the facts 
which are but the conditions to this. To the same 
effect is Dunham v. Spence,^ in which it was held 
that "where a promise of marriage was made out- 
side of England, and the breach took place in Eng- 
land, the cause of action arose" there. So, "where 
a contract is made at one place, and is to be per- 
formed at another, the cause of action on such 
contract arises at the latter place" ; which, mani- 
festly, could not be the case unless the wrong done 
by its breach was itself the "cause." * Again, 
where in the opinion of the court the question be- 
came material, it expressly is ruled that "'a cause 
of action is a wrong committed or threatened. 
It may consist of the wrongful conversion of prop- 
erty of the nonperformance of an agreement. In 
the one case the action would sound in tort, the 
other in contract." ° And breach of agreement 
was held to constitute the cause for action under 
a statute providing that a court could entertain 
suit upon a cause of action arising within or in 
respect to the breach of a contract, within its ju- 
risdiction." Slade V. l^oeV makes the same hold- 
ing on a claim for demurrage which arose from 
the breach of a foreign charter party. An able 
note to that case says:. "As regards contracts 
made in one country to be performed in another, 
the breach or nonperformance is the cause of ac- 
tion, and arises where the ireach took place, or 
where performance was to be." Obviously, in 
reason, and on principle, this must be true also in 
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respect to agreements to be performed where they 
are made. Ilibernia X. B. v. Lacombe/ pre- 
sented a question of jurisdiction depending upon 
whether or not the cause for action arose in New 
York; and this compelled the court to decide 
what, in a suit for breach of contract, constitutes 
the cause. The action was on a check dra^vn in 
N"ew Orleans in favor of the plaintiff, and payable 
in Xew York City, where it was presented, and 
payment being refused, protested, with notice to 
the drawer. The court, in the opinion, say : "The 
complaint in this case sets out the check, shows 
the performance of those things which the law 
merchant prescribes as necessary to be done to 
change the conditional liability of the drawer into 
an absolute one, and that the proper steps were 
taken to change it. There are. thus placed before 
us two classes of facts: first, the contract and its 
obligations ; siecond, the things done in pursuance 
of the contract. The argument for the appellant 
assumes that the first constitutes the cause for ac- 
tion, and as the contract was made in Louisiana, 
therefore excludes jurisdiction from our courts." 
The adjudications' are then reviewed, with this 
result: "We conclude, therefore that the cause 
of action in the case before us arose where the 
draft, by its terms, was payable, when payment 
was refiised and notice given; these things con- 
stitute a cause of action, and it has arisen in this 
state." Dunham v. Spence (L. K., 6 Exch., 46) is 
cited as authority for this holding, and passages 
from the opinions in that case approvingly quoted. 
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Cleasby, B. : "The caiise of action arises when 
that is not done which onght to have been done ; 
or that is done which ought not to have been 
done. But the time when the cause of action 
arises determines also the place where it arises, 
for ivlieii that occurs which is the cause of action, 
the place where it occurs is the place where tlie 
cause of action arises." So, Pigott : "I understand 
bj cause of action that which creates the necessity 
for bringing the action, l^o doubt to make the 
act or omission complained of a cause of action, 
a contract must have preceded; but so also a ne- 
gotiation must have preceded the making of the 
contract. Yet I should not include that negotia- 
tion, 7ior any of the otlier circumstances that might 
form part of the necessary evidence in the cause, 
as the ground work of the cause of complaint, but 
only the cause of complaint itself j that is, the 
breach." It scarcely needs to be said that tlie ef- 
fect of these authorities is to make the legal wrong 
done by breach of contract the cause for action 
in a suit upon it. Both stand on that as a gen- 
eral proposition of law, and not because by the 
statutes under consideration the court in either 
case Avas required to or did give to the tenn "cause" 
any other than its ordinary legal import, when 
used with reference to a ground for judicial ac- 
tion. But the latest case in point is from ilimie- 
sota.° This holds that injuries to the person and 
to the property of a party, by a single wrongful 
act, constitute "but one cause of action." The 
trial judge had ruled the contrary, following Mr. 
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Pomeroy's view that a violated primary right is 
an element of the cause, the logical result of which 
would be to make two distinct causes of action in 
the case, inasmuch as two separate primary rights 
had been infringed. The Supreme Court revers- 
ed the judgment below, after reviewing the au- 
thorities and discussing the principles involved, 
ujDon the ground, stated in the opinion, "that the 
cause of the action consists of the negligent act 
which produced the effect, rather than in the effect 
of the act in its application to different primary 
rights, and that the injury to the person and prop- 
erty as a result of the original cause gives rise to 
different items of damage." This plainly sus- 
tains the proposition (1) that the act which vio- 
lates a primary right is the legal wrong, and (2) 
that it per se constitutes the cause for action. Con- 
sequently, on principle, and as necessarily decid- 
ing a crucial point against Mr. Pomeroy's view, 
this case fully sustains the doctrine herein main- 
tained. What it holds, therefore, entirely accords 
with the great body of adjudications respecting 
the limitations of suits, as well as those which de- 
cide that the mortal blow is the crime in murder. 
These, then, with the other cases supporting it, 
show an overwhelming weight of judicial author- 
ity for the proposition that a legal wrong is al- 
ways the true cause for action, civil or criminal. 
Failure to examine them, coupled with defective 
analysis, must be what, in some instances, has led 
to a contrary conchision. 

1 83 N. Y., 156. 
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- Hibernia X. B- v. Lacombe, 84 X. Y., OGT; 38 Am. 
K, 518. 

^L. R., 6 Exch., 46. 

■• Burckle v. Eckhart, 3 X. Y., 132. 

= Miller v. Hallock, 9 Cal., 551. 

•* Jackson v. Spiftall, L. R, 5 C. P., 542. 

'4 Eost. & Fin., 424; Fife v. Round, 6 Week. R., 
283 

« 84 X. Y., 367. 

" King V. Chicago, M. & St. P. Ry. Co., 80 Minn., 
83; 81 Am. St., 238; 50 L. R. An., 161. An able 
note in the latter volume shows that the "rule basing 
the cause of action on the act causing the injury," 
is "supported by the greater weight of American au- 
thority." Bait. & O. Ry. Co. v. Ritchie, 31 Md., 191; 
Chic. W. D. R. Co. V. Ingraham, 131 111., 659; Segar 
V. Bookhounsted, 22 Conn., 295; Braithwait v. Hall, 
168 Mass., 38; Chapman v. Rochester, 110 X. Y., 276. 
After referring to those and other authorities, the 
note adds : "The theory of this rule is that a single 
wrongful act can give rise to but one cause of action, 
though it may result in different injuries, or in- 
juries to different rights, as the cause of action grows 
out of the act itself, and not out of its results." 

II. As Against that View. 

§52. Cases supposed to be, but which are not. 

In a Michigan case, Coolev, J., said: 
"The elements of a causie of action are,, first, a 
breach of duty owing by one person to another, 
and second, a damage resulting to the other froan 
the breach. Damage where no duty is violated is 
damnum absque injuria; a neglect of duty, where 
no loss occurs, is equally incapable of giving a 
right of action." ^ The first thing here to be no- 
ticed is that the antecedent or primary right is 
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excluded from consideration — entirely left out of 
account — by the fact that the "cause" is wholly 
found in a breach of legal duty, and the damage 
consequent thereon. This authority, then, is pal- 
jDably against Mr. Pomeroy's view. But that is 
not all. Save as it makes damage an "element" 
of actionable injuries, or, what is the same thing, 
legal wrongs, it manifestly supports my conten- 
tion. For very clearly what in the estimation of 
this distinguished jurist would constitute a wrong, 
in law, if put in that form of expression, is hj 
him here made the cause for, and a ground of, 
the right to action. This is obvious upon the 
mer>e statement. Hence, like Veeder v. Baker, 
supra, cited in support of the contrary claim, so 
far as it touches the point in discu-ssion, its force 
is the other way. The same may be said of Foot 
V. Edwards,^ also supposed to be against the doc- 
trine herein, advocated. The action was to recover 
damages for an injury'to the mill property of the 
plaintiffs, situate in Massachusetts, by the di- 
version of a stream of water upon which it stood, 
the act causing the diversion having been done in 
Connecticut. The question made was raised by a 
demurrer to the declaration, and is stated, as is the 
decision, in the opinion of the Court, which says : 
"The rule is well settled that an action on the 
case for diverting a water-course must be tried, 
if brought before a state court, in the county where 
the cause of action arose. * * But it is de- 
nied by the defendant that a state court in the 
county where the diversion took place, the land 
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injured not being in such county, or Uhat a Fed- 
eral court in the state where tlie diversion took 
place, the land injured not being in such statCj 
can take jurisdiction of such a case. It being 
well settled that in. a case of this kind the suit 
must be brought where the cause of action arose, 
it becomes essential, in order to determine wheth- 
er this suit has been brought before the proper 
court, to determine what is the cause of action. 
An action is the 'lawful demand of one's rights.' 
The cause of this lawful demand, or the reason 
why the plaintiff can niake such demand, is some 
wrong act committed by thie defendant, and some 
damage sustained by the plaintiff in consequence 
thereof. No one of these facts by itself is a cause 
of action against the defendant. The wrongful 
diversion, then, of the water of the stream in Con- 
necticiit, by the defendant, and the consequent 
damage which the plaintiff's mill in Massachusetts 
has sustained, constitute the cause of action. A 
part of that which is essential to the plaintiff's 
right to recover took place in Connecticut. With- 
out the commission of the act of diversion in Con- 
necticut there would have been no good cause of 
action. With it, there is a sufficient cause of ac- 
tion. The act of diversion, which arose in Con- 
necticut, and the other facts existing, give the 
plaintiffs a cause of action. That which is es- 
sential, therefore, to the plaintiffs' right of recov- 
ery against any one, or their cause of action, arose 
ivhere the suit has lieen hroiight." While the ex- 
pression of it is a little obscure, the assumed ele- 
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ments of an actionable injury being treated as the 
essientials of tbe cause for action, it becomes pretty 
clear at the last that the Avrong done by diverting 
the water was regarded as the real "cause." On 
that ground, the place of the tortious act settled 
the question of jurisdiction — constitutes the basis 
upon which the decision upholding it, beyond 
controversy can stand.® 

^ Post, Adm'r v. Oampau, 42 Mich., 90. This case 
was a little singular in one feature. Justice Cooley 
delivered the opinion and somewhat lengthily ex- 
pressed his "own views" on a question that he says the 
majority of the court thought was "not involved" — 
whether the "ordinary covenant against incumbrances 
would or would not be broken finally, if at all, at the 
delivery of the deed containing it." His observations, 
therefore, respecting the cause for action carry the 
weight only of dicta; yet as such, they are worthy of 
careful consideration. Following what is in the text, 
he says: "Every man owes to his surety the obliga- 
tion to pay the debt when due, but the failure sup- 
ports no action till the surety is damnified." This, 
surely, is not a happy illustration; for while it is 
true that an action at law can not be maintained, it 
seems to be equally well settled that a failure of the 
principal to pay, per se operates to give the sureties 
a right at once to proceed in equity and compel him 
"to exonerate them from their liability, by paying the 
debt." (1 Story's Eq., §§ 327, 730; Stump v. Rogers, 
1 Ohio, 533; 1 Am. D., 48, note; afcConnell v. Scott, 
15 Ohio, 401; Horst v. Dague, 34 O. St., 375; Wash- 
ington V. Jait, 3 Humph., 543; Bishop v. Day, 13 
Vt., 81. And if this is so, it must- be because the de- 
fault of the principal was a breach of duty to the sure- 
ty that in legal view constitutes a wrong, which in 
equity is a good cause for action against him. In 
other words, before the surety pays, it is a question as. 
to the mode of remedy, but not of right to it. After 
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payment he may recover from the principal, while 
prior to that he is limited to a judicial compulsion 
upon him to pay — an obviously just state of remedial 
right, in such cases. But the opinion proceeds; "there 
are some cases in which the award of merely nominal 
damages is perfectly consistent with this rule, either 
because the party has other substantial redress, or 
because the nominal damages cover all that are suf- 
fered, and answet as a preventive by way of warning 
against further injury. An example of the first class 
is where a plaintiff in replevin, after obtaining his 
property, and establishing his title, obtains only nom- 
inal damages. Examples of the second class are had 
in cases of technical trespass for distinct invasions 
of rig;ht, and where the award of costs has its effect 
by way of warning, and the judgment itself may es- 
tablish a right before in dispute." Thus it becomes 
apparent that the "elements" of an actionable injury 
were in iTiind; which clearly resolves itself into the 
question of what constitutes a legal wrong. This, as 
Professor Robinson felicitously states, "is the failure 
to discharge a legal duty, and consequently consists 
in som.e act or forbearance in violation of a legal 
right." (Elements Am. Jur., § 139.) But, as Mr. 
Broom says, "the existence of a right may have to be 
proved by an appeal to elementary principles and by 
deductions ingeniously drawn from them, by a dis- 
cussion of general doctrines of public policy, or by em- 
barrassing inquiries touching the intention of the 
legislature." (Com. on C. L., 653.) That clear, how- 
ever, what he terms "the great case of Ashby v. White, 
is precisely in point, as showing clearly that it is 
actionable to deprive a man of a right given him by 
law, although no damage, loss or injury has been there- 
by occasioned." (Ibid, 86.) Yet there are instances 
where the question whether or not a right has been 
infringed, is made to depend upon actual damage to 
the complainant; as, for example, suits in libel or 
slander, for words not per se actionable. So, of ac- 
tions for fraudulent representations upon which one 
has acted. (Wynne v. Allen, 7 Baxt., 312; 32 Am. R., 
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532. See also Bonomi v. Backhouse, 9 II. L. Cas., 
503.) When, however, the right is clear, and its vio- 
lation proved, a legal wrong appears which becomes of 
itself a cause for action, though the damage which the 
law imports from this "does not cost the party a 
farthing." (Broom's Com., 87; Marsh v. Billings, 
7 Gush., 322.) And since 1826, in England, and gen- 
erally in this country, it has been held that in an ac- 
tion for negligence, or breach of contract, the cause 
for action is the ireach of legal duty alleged. (Howell 
V. Young, 5 B. & C, 259; East Ind. Co. v. Paul, 
1 Eng. Law & Eq., 44; Wilcox v. Plummer, 4 Pet., 
172; Kerns v. Schoonmaker, 4 Ohio, 331; 2 Greenl. 
on Ev., Sec. 433.) Evidently the principle here is 
that the legal wrong constitutes the cause; and the 
case is not different with respect to that class of 
wrongs which consist in the doing of actual damage. 
This is simply one mode of violating a legal right, and 
consequently of committing a legal wrong. The only 
difference with this learned judge- — immaterial to the 
question in discussion — relates to the correctness of 
putting all cases of actionable injury into one cate- 
gory. That this can be done, either upon principle or 
authority, well may be doubted. 

In the introduction to an edition of Stephens on 
Pleading, by Mr. Andrews, which I failed to see until 
the foregoing was written, is this : "It has been said 
that a cause of action must include both an injury 
and a case of damage; but if in truth the plaintiff 
has sustained an injury — that is, if his right of per 
sonal security, or right of private property, has been 
infringed, it is not necessary in all cases that there 
should be appreciable damage in order to maintain 
an action. For every infringement of the right of 
personal liberty or personal sectirity the law imports 
damages; and wherever the infringement of the 
right of property is of such a nature that its contin- 
uation might ripen into a claim of right upon the 
part of the perpetrator, or furnish evidence in dero- 
gation of the right claimed, the maxim De minimis 
non curat lex, does not apply. It would avail nothing 
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ill such cases to plead that the plaintiff was benefited." 
(§ 11.) 

= 3 Blatch., 310. 

^ After what has been extracted from the opinion, 
Bulwer's Case, (7 Rep., 57), is referred to, and this 
passage quoted: "If a man doth not repair a wall in 
Essex, which he ought to repair, whereby my land in 
Middlesex is drowned, I may bring my action in Es- 
sex, for there is the default^ as it is adjudged in 7 H., 
4-8.; or I may bring it in Middlesex, for there I have 
the damage." This touches a question of venue, but 
also clearly supports the proposition that the neglect 
to repair — a breach of legal duty, described as the 
"default" — was the ground of, or cause for, action. 
(Eundle v. D. & E. Canal, 1 Wall., Jr., 275.) That 
constituted the wrong in the case, and while the con- 
sequential damages accruing elsewhere were material 
to the other point, the action is one in which they 
could not be part of the "cause" tlierefor (Howell v : 
Young, 5 B. & C, 259; Wilcox v. Plurmner, 4 Pet., 
172.) 

§53. Some English cases, contra. 

A few English cases assert a different 
doctrine from that maintained in this work. Cook 
V. GilP may be taken as an illustration. There, 
it is said that the "cause of action has been held 
from the earliest times to mean every fact which 
is material to be proved, to entitle the plaintiff to 
succeed — levery fact which the defendant would 
have a right to traverse." Again, by Pollock, Ch. 
B : "It has been laid do-WTL in an analogous matter 
that the term 'cause of action,' means the whole 
cause of action. Plere, the cause of action is the 
contract and breach of it." ^ In another case, 
Maule, J. : "Everything that is requisite to show 
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the action to be maintainable is part of the cause 
of action." ^ 

1 L. R, 8 C. P., 116. 

= Sichel V. Borch, 2 H. & C, 954. 

^Borthwick v. Walton, 15 0. B., 501. See, also, 
Read v. Brown, C. B. Div., 128; Buckley y. Hann, 
5 Exch., 43. 

§54. These against other English authorities 
and not based on principle. 

The first thing to be observed with re- 
spect to the foregoing and similar cases, is that 
they are in the teeth of Howell v. Young and 
East India Co. v. Paul, both of which hold and 
make the proposition a ground of decision that 
in respect to contracts the breach alonie constitutes 
the cause for action. The statement of fact, there- 
fore, on which some of the learned judges im the 
cases referred to predicate their rulings, is in- 
accurate — important adjudications of the precise 
point were uuknown or ignored — a circumstance 
which must detract greatly from the weight of 
these holdings. It also will be observed that in 
none of them is there any attempt to analyze the 
question, or to put the decision made on grounds 
of legal principle. Hence, while they may be the 
later English precedents, in view of the approval 
in this country, where the point arose, of the doc- 
trine of Howell V. Young, it will carry far the 
greater weight — especially as the decision there 
is on principle unquestionably soiind. 
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§55. Certain American cases support doctrine 
of Pomeroy merely by dicta. 

Tliere are a number of American cases 
wliich. have been cited for the proposition that the 
delict alone is not the cause for action. Three of 
these were considered above, and all of them found 
to be authority in support of a contrary view. In 
none of the others did the point become necessary 
to the decision made. The opinions in some in- 
stances quote, with approval, the views of Mr. 
Pomeroy in his "Eemedies," but under circum- 
stances which give the expression the force only 
of dicta? The doctrine of Howell v. Young, 
therefore, that the wrong done by a breach of con- 
tract, or of a legal duty, constitutes the true cause 
for action, approved as it is by the weight of au- 
thority above sho^vn, should prevail. It gives a 
principle which iims through the law of procedure, 
civil and criminal, besides having the solid ground 
furnished by a cori'ect analysis of legal rules ami 
conceptions in respect to which there is no con 
troversy.^ 

■" Eor example, Hayes v. Clinkscales (9 S. C, 441). 
This quotes Mr. Pomeroy, on the cause for action, but 
involves' no point touching the correctness of his views. 

The same is true of Kodgers v. Mutual E. A. Assoc. 
(17 S. C, 406.) However, it refers to Story's Con-, 
flict of Laws for the proposition that, when a con- 
tract is made in one place, to be performed in another, 
"the cause of action upon such contract arises at the 
latter place"; the effect of which is to mahe the 
hreach the cause. (Hibernia JST. B. v. Lacombe, 84 
]Sr. Y., 367.) Warwick v. Hutchinson (45 N. J. L., 
61), was an action for indemnity. The decision went 
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against the plaintiff, because his damages were "not 
in any legal sense due to any act by the defendant." 
The court say: "It is a fundamental principle of law, 
applicable alike to breaches of this description and to 
torts, that in order to found a right of action, there 
must be a wrongful act done and a loss resulting from 
that wrongful act. The wrong done and the injury 
sustained must bear to each other the relation of cause 
and effect; and the damages, whether they arise 
from withholding a legal right or the breach of a 
legal duty, to be recoverable, must be the natural and 
proximate consequence of the act complained of." 
This evidently relates to the question of actionable 
injury, and therefore, properly regarded, to what, in 
the instances specified, would constitute a legal wrong. 
Hence, (1) the comments upon Post v. Campau, supra 
(Sec. 43, note 1), apply, and (2) in so far as it is 
pertinent, the case tends to the view that the wrong is 
the cause for action. Hutchinson v. Ainsworth (73 
Cal., 452; 2 Am. St.', 823), decides nothing beyond the 
proposition that an "action to foreclose a mortgage, 
and to reform the certificate of acknowledgment of a 
notary thereto, states but one cause of action." The 
decision stands as well upon the Bliss view of what 
constitutes its cause, as the other; consequently, is 
no aiithority for either. So, of Wildman v. Wildman 
(70 Conn., 700; 41 At. R. I.). The sole question there 
was as to the bar of a former action. A majority of 
the court held it good. T he opinion says : "An in- 
spection of the record in this action, and a comparison 
of its averments with the record in a former one, show 
that this action is between the same parties as was 
the former one, and that in each action the parties 
are litigating in the same right, the plaintiff as the 
owner of certain lands — the same in the former action 
as in this one — and the defendant in her individual 
right; that the sole delict or wrongful act of which 
the plaintiff complained in the former suit, and the 
main delict of which he now complains is the same in 
this action as in that." On this basis of fact the case 
was decided. While the opinion quoted with apparent 
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approval Mr. Pomeroy's views respecting a cause for 
action, and alsu Veeder v. Baker (83 N. Y., 156), 
which holds the Bliss doctrine, it is too obvious for 
comment, that the point neither did nor could arise in 
the case. In Atch. & S. F. Ey. Co. v. Eice (36 Kan., 
593), the court remark: "The elements of any cause 
of action are, (1) a right possessed by the plaintiff; 
(2) an infringement of such right by the defendant." 
Nothing in the case required this, and its decision 
stands just as well upon the proposition that the 
wrong alone is the cause, as on the one stated. But 
beyond this, it is clear that the learned judge had in 
mind the elements of an actionable injury — a legal 
wrong. What he says exactly accords with Pr&f. 
Eobinson, when he states that a legal wrong "consists 
in some act or forbearance in violation of a legal 
right." (Elements Am. Jurisp., § 139.) Thus the 
dictum, analyzed, sustains, rather than opposes, the 
view that the wrong alone is the cause for action. 
So, Wurlitzer v. Sufie (38 Kas., 31). The only ques- 
tion there was as to a misjoinder of causes of action, 
growing out of the fact that with matured notes, an 
account not due had been united. The opinion says : 
"To constitute a cause of action in cases of this char- 
acter, there must be a duty to be performed; a right 
to be enforced, and a failure, omission or refusal to 
perform, or an infringement of the right. On an ac- 
count not due these elements are wanting. There is 
no failure, or refusal to pay." Hence, there could be 
no cause for action on the account, and for that rea- 
son it was held to be improperly joined with those 
upon the notes. But it is too obvious to escape notice, 
(1) that, as in the preceding case, the elements of an 
actionable injury were in mind, and (2) that the de- 
cision rests equally as well upon the view that the legal 
wrong alone is the cause for action, as on that which 
was expressed. T he latter, therefore, is pure dictum, 
in so far as it even formally conflicts with the former. 
This disposes of the American cases, which have been 
supposed to support what may be termed the Pomeroy 
doctrine as to what constitutes the cause for action. 
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aad clearly leaves the Bliss view untouched, except 
by such force as is to be given to mere dicta — made 
without the light of a full analysis of the subject, or 
any consideration of the great weight of authority to 
the contrary. Rightly regarded, indeed, some of these 
cases are against the proposition to which they have 
been cited — as it seems to me has been shown. 

^ While reviewing the text Mr. Pitman's able work 
on trial procedure under all the codes, has fallen into 
my hands. This is so strong in statement, and so 
fully sustains the principles herein set forth, as to 
justify the transcribing of what he says. It is as 
follows : "Generally, it may be said that a 'cause of 
action' exists where the legal rights of a party have 
been invaded by another. It follows, therefore, that 
the plaintiff must allege in his complaint all the facts 
which show |his right, and also the facts showing the 
invasion by defendant of that right. The facts al- 
leged must in law, upon their face, show him entitled 
to the right he claims, on the one hand, and, on the 
other, that the acts of defendant complained of amount 
to an invasion of that right. (Chalmers v. Glenn, 18 
S. C, 471.) A cause of action is the defendant's wrong- 
ful act dune or threatened in violation of some right of 
the ■plaintiff, by which damage or injury has accrued 
to the plaintiff, or is liable to accrue to the plaintiff if 
done, for which damage or injury plaintiff is entitled 
to relief in a court of justice. It is not the remedy 
which the plaintiff may be entitled to apply for the 
correction of the injury which constitutes the cause 
of action. The remedies to which the plaintiff may be 
entitled for one and the same cause of action may be 
several and diverse. But a single wrongful act, caus- 
ing or threatening injury to the plaintiff's right, with 
all its subsidiary accompaniments constitutes but one 
cause of action." (§ 401.) And Mr. Tyler, in his Dis- 
sertation on Parties, prefixed to the edition by him of 
Stephens on Pleading, says : "Causes of action con- 
sist either of breaches of contract, or of injuries to the 
person, or to character, or to property." (P. 25.) 
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CHAPTER VIII. 



CAUSE — SHOWN IN PRECEDENTS. 

§56. Doctrine that legal wrong is only cause 
for action, illustrated by precedents. 
This of value to students, and aids in 
perceiving scope of the principle. 

As illustrating the scope and application 
of the doctrine that the legal wrong, evinced by 
facts properly stated, constitutes, and in all cases 
is, the true cause for action, it has been deemed 
well to give and briefly call attention to a few prec- 
edents. This, at least, will prove serviceable to 
students, and as the subject never has been thus 
presented in the books, may have its suggestive 
value to the practicing lawyer. J\Iy observation 
is that the conception of pleading, by which the 
same principles are seen to apply in setting out 
the facts which show a cause for action in an 
indictment, declaration at law, bill in chancery, 
and libel in rem in admiralty, is not always clear- 
ly apprehended. Still, as it appears to me, due 
consideration of the matter will make the truth 
of this apparent. Moreover, it may become more 
palpable, if seen in concrete form, by supposed 
cases. 
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§57. Cases of indictments first giving assault 
and battery. Larceny. Libel. State, 
plaintiff. Pleads by the indictment. 
Bad, if it fails to show acts which con- 
stitute a public wrong. 

Eor the purpose now in view the indict- 
ments in three instances of public wrongs are 
taken under the laws of Ohio. The first is set 
out in all its parts ; the two following, only as to 
introductory matter, and the facts averred which 
show the offense; or wrong. 

1. The State of Ohio, Washington County, 
ss. : In the Court of Common Pleas within and 
for said county, of the Term of May the tenth, 
in the year of our Lord, one thousand nine hun- 
dred and ninety: The jurors of the grand jury 
of said state, within and for the body of said coun- 
ty, impanelled, sworn and charged to inquire of 
crimes and offenses committed therein, on. their 
oaths do find and pnesent that Jabez ISTix, at the 
County of Washington aforesaid, on the fourth 
day of April, in the year of our Lord, one thousand 
nine hundred and ninety, unlawfully did make an 
assault upon one J oil a Doe, and him, the said 
John Doe, then and there did unlawfully beat 
and strike, contrary to the statute in such case 
made and provided, and against the peace and 
dignity of the State of Ohio.^ 

2. With the caption and conclusion above, a 
charge of larceny may be stated as follows : 

The jurors of the grand jury of said State, with- 
in and for the body of said County, impanelled, 
sworn and charged to inquire of crimes and offens- 
es committed therein, on their oaths do find and 
present that John Doe, at the County of Washing- 
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ton aforesaid, on the fifth day of March, in the 
year of our Lord one thousand nine hundred and 
ninety, unlawfully did steal, take and carry away 
one silver watch of the value of tiventy dollars, the 
■personal property of David Jones. 

3. So a charge of criminal libel can be set 
out thus : 

The jurors of the grand jury of said State, 
within and for the body of said county, impanel- 
led, sworn and charged to inquire of crimes and 
offenses committed therein', on their oaths do find 
and present that iloses Dix, at the County of 
Washington aforesaid, on the third day of April, 
in the year of our Lord, one thousand nine hun- 
dred and ninety, unlaivfulJy and maliciously did 
write, print, and publish a certain false and 7na- 
licious libel of and concerning one Ichahod Roe- 
buck, which said false and malicious libel is as 
follows, that is to say: "He," meaning the said 
Eoebuch, "is the man who broke into my barn and 
stole my cow." 

To see the point here in view, in its true light, it 
is to be remembered that the State is a plaintiff 
in all indictments ; that the party against whom 
one is found, is a defendant ; that the indictment 
charging him with an offense, is in that form a 
j)leading which he is called upon to answer. Xow. 
if it fails to show by facts set forth therein that 
what the defendant is alleged to have done is a vio- 
lation of law — that is, a public wrong — then it is 
bad on demurrer, exactly as a declaration or pe- 
tition in a civil suit would be, in ^^'hich no cause 
for action is averred. This will become still more 
obvious, if that be ])nssible, in what follows. 
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§58. General doctrine further illustrated by 
supposed civil suits for the same wrong- 
ful acts. 

THe italicized parts of the three supposed 
indictments state tlie facts which show the wrongs 
charged, and therefore the several causes for ac- 
tion, against the parties therein named. But in 
each of these cases, the act which constitutes a 
public wrong, is also a private wrong to the per- 
sons injured thereby, for which they may have re- 
dress in a civil suit. Now, that the facts essen- 
tial to show a cause for action are substantially 
the same, whetlier the wrong-doer be prosecuted 
civilljr or criminally — that it is based wholly on 
the violation of some legal right, and is therefore 
a legal wrong, simply — becomes very plain by 
what must be stated in a declaration or petition, 
by parties injured, to entitle them to a recovery. 

1. In the case first given, Jabez Nix is charged 
with committing an assault and battery upon John 
Doe. Assuming that the latter brings an action to 
recover damages for this wrong, what must he al- 
lege in order to show it? According to Chitty, 
this: "for that the defendant assaulted and beat 
the plaintiff" ;■' or, as Maxwell puts it : "The plain- 
tiff alleges that on the 4th day of April, 1899, 
the defendant unla^\'fully made an assault upon 
the plaintiff, and him, the said plaintiff, did then 
and there beat and ill-treat." ^ 

2. Take now the second case, wherein John 
Doe is said to have stolen a watch from David 
Jones. The latter wishes to recover its value. At 



IN PRECEDENTS. 89 

common law, his action should be for trespass de 
bonis asportatis, and the declaration would aver 
the facts showing the wrong of which he complain- 
ed, as follows: "That the defendant seized and 
took the property of the plaintiff; that is to say, 
one silver watch, of the value of twenty dollars, 
and carried it away, and injured and disposed of 
it to his own use." ^ 

3. The last of the three illustrative examples 
was a libel of Moses Dix, by Ichabod Eoebuck. 
According to the English practice at this time, 
for the purposies of a civil action, the wrong thus 
done would be shown by alleging that on or about 
the 3d day of April, 1899, the said Roebuck false- 
ly and maliciously Avrote, printed, and published 
of the said Dix the words following; that is to 
say: 'He is the man who broke into my barn and 
stole my cow' ; the said Eoebuck meaning thereby 
that the said Dix broke into his barn and stole 
his cow." * 

1 2 Chitty's PL, 612. 

2 Code PL, 601. 

3 2 Chitty's PL, 615. 

■* 1 Bullen & Leake's Precedents, 390. 

§59. Case for breach of contract to sell lands. 
First, by action at law for damages. 
Second, suit in equity for specific per- 
formance. Here, breach of agreement 
seen to be wrong, and cause for action. 
Right under contract condition to com- 
mission of de/ic^ but no part of "cause." 

The cases presented above were crimes 
or technical torts. Others now will be given aris- 
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ing out of contracts, or from breach of legal duty 
that falls -^vithin still another class of legal wi'ongs. 

Suppose that May '>, 1890, A, in writing 
signed by him, sells, and upon the payment by B 
of $100 in hand, and $900 in one year, agrees 
to convey to him lot 50, which A then owns in 
fee, in square 10, in the City of M. ; that B pays 
the $100, and agrees also to take the premises and 
pay the $900, at the date specified; that on the 
day named, he duly tenders the $900 to A and de- 
mands a conveyance of the lot, and the latter re- 
fuses to accept the purchase money or to convey 
the premises to B, though still seized of them. 
Let it also be supposed that during the year this 
lot has increased in value until it is worth, at the 
time A. was entitled to a conveyance of it, $1,500. 
Now, in such case he may sue at law to recover 
damages — the difference between the purchase 
price and value of the lot when it should have been 
conveyed to him, with the $100 paid — as his re- 
dress for the wrong done by the breach of this con- 
tract; or, l)y a suit in equity, he may obtain re- 
lief in a decree for specific performance, which 
will give him the title to the lot. 

1. If the action were for damages, his dec- 
laration or petition might in its body be as fol- 
lows: 

By an agreement bearing date the 5th day of 
May, 1890, it was agreed by and between the 
plaintiff and the defendant that the defendant 
should sell to the plaintiff, and the plaintiff should 
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jnirchase from the defendant, for an estate in fee 
simple, land situate in the city of j\f arietta, Coun- 
ty of Washington, and State of Ohio, and known 
and described as lot 50 in square 10 of said city, 
upon the terms and conditions following, viz. : 
That the plaintiff should pay the defendant $100, 
part of said piirchase money on the signing of said 
agreement, and the remainder in one year there- 
after, on which day the said purchase should be 
completed, and the defendant should execute to 
the plaintiff a proper conveyance of said premises. 
The plaintiff paid said sum of $100 on the sign- 
ing of said agreement, and in one year from the 
date thereof, duly tendered to the defendant $900, 
the remainder of said purchase money, and re- 
quested him to convey said premises to plaintiff, 
according to the terms of said agreement, hut 
the defendant refused and still refuses to execute 
and deliver such conveyance. The plaintiff says 
that at the date when he should have had a convey- 
ance of said lot as aforesaid, its fair market value 
was $1,500, and that it still is worth that sum or 
more. Wherefore, the plaintiff says that he has 
sustained damages in the sum of $600, for which 
he demands judgment, with interest on $100 from 
^lnj 5, 1901.1 

2. But if instead of an action at law fur 
damages, the purchaser desired a specific perform- 
ance of the agreement to convey, his bill or peti- 
tion could be in this form : 

The plaintiff alleges that on the 5th day of 
'Slay, 1890, the defendant, being the owner in fee 
of the following described premises, viz. : Lot 50, 
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in the City of Marietta, County of Washington, 
State of Ohio, on said day sold the same to the 
plaintiff, and entered into an agreement in writ- 
ing, duly signed, in relation thereto with the de- 
fendant, of which the following is a copy : [Here, 
of course, it would be copied. Assuming its tenor 
and effect to he what was stated above, the plead- 
ing should then proceed.] On the day when said 
sum of $900, the remainder of said purchase mon- 
ey, was to be paid, to wit. May 5, 1891, the plain- 
tiff duly tendered that sum to the defendant, and 
requested him to convey said premises to the plain- 
tiff, according to the terms of said agreement, 
hut he refused and still refuses to execute and de- 
liver such conveyance. The plaintiff now brings 
said sum of $900 into court and offers the same to 
said defendant, upon his executing and delivering 
to plaintiff a sufficient conveyance of said premi- 
ses, according to said agreement. Plaintiff, there- 
fore, prays that said defendant be required to re- 
ceive said sum of $900 and to execute and deliver 
to plaintiff a deed of conveyance of said premises, 
and for such other relief as justice may require.^ 

ISTow, it is obvious that in either suit on this 
contract, the facts which show a cause for action 
are those which state the breach of the agreement, 
tl^t evince, in other words, the existence of a le- 
gal wrong, committed by the defendant against 
the plaintiff, in violating the legal right of the lat- 
ter to have his contract fully performed. Here, 
as in the cases of crime and tort, the act which con- 
stitutes the wrong becomes and is the gravamen of 
the action. Facts stated aside from that are mere- 
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ly to show that such a right — which a court cau 
not judicially take notice of — has, as between the 
parties, been created. But its existence is plain- 
ly and simply a condition to the commission of the 
particular wrong done by its violation, in refus- 
ing to perform tlie contract, and not a part of the 
delict itself. That is, if there had been no such 
right, it could not be infringed, and the right can 
not be made part of the wrongful act which vio- 
lates it by any true analysis of the matter. 

'■I Bulleii & L.'s Prec's, 319. 

"Lube's Eq. PL, 355; 3 Daniell's Ch. Pr., 1890; 
Maxwell's Code PI., 310. 

§ 6o, An instance of action for breach of legal 
duty, not ex contractu or ex delicto. 
Legal wrong sole cause for action. 

Take a case now^ which is in fact neither 
ex delicto nor ex contractiL, but one involving a 
breach of legal duty, pure and simple. This will 
appear in the form of setting it out — constructed 
upon the basis of other approved precedeuts, which 
is as follows : 

The plaintiff saj^s that he is a relative of one 
S. J., late the lawful wife of the defendant; that 
for some time before, and up to her death, the 
said S. J. lived in the home of the plaintiff; that 
at the time when the said S. J. died, which the 
plaintiff avers was on the 4th day of June, 1895, 
the defendant was absent from her, and did not 
return until after it became necessary to bury the 
remains of his said wife. Plaintiff says that in 
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order to their decent and proper interment it be- 
came and was necessary that he should incur the 
expense thereof, which he did by securing the 
services of one A. B.^ an undertaker, who at 
plaintiff's request provided a casket, hearse and 
otlier necessary things for the funeral of the said 
S. J., and managed the same. Plaintiff says that 
the said A. B. delivered to him an account for his 
said goods and services, rendered in and for said 
funeral and burial, which amounts to the sum of 
$100 ; that the said charges were fair and reason- 
able, and were paid by the jDlaintiff. That after- 
ward, to wit, on the 10th day of July, 1895, plain- 
tiff' delivered said account to the defendant and re- 
quested him to pay the amount thereof to the 
plaintiff, but he then refused and still refuses to 
pay the same, or any part thereof} 

Evidently, the legal right here was to be re- 
imbursed by the husband for expenses in- 
curred in the discharge of a duty which the law 
primarily imposed upon him. Consequently, the 
wrong to the plaintiff consists alone in the vio- 
lation of that right by refusing to pay him the sum 
so expended ; that delict was his cause for action. 
As in all suits for breaches of contracts, what pre- 
ceded the refusal, upon demand, to reimburse the 
plaintiff, was merely to show the existence of a 
legal right which the court could not judicially 
notice, and in the absence of which the refusal to 
pay would not be a legal wrong. But in this, mani- 
festly, as in those cases, the right is related to the 
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Avrong only as a condition to the existence of the 
latter, and not as any part of the delict itself. 

^ 1 Bullen & L.'s Prec's, 189 ; Ambrose v. Kerrison, 
10 C. E., 776; Patterson v. Patterson, 54 i\. Y. .574-583. 

§6i. Equitable suit to enjoin private nuisance, 
shows that the wrong is the cause. 

The general principle further niay be illus- 
trated, and its application shown by an equitable 
suit to enjoin a private nuisance. In Maxwell 
is the form which, filled out, gives a case thus : 

The plaintiff alleges that for ten years jDast 
he has been the owner of a farm in the township 
of Lodi, through which has ever flowed and now 
flows a stream known as Blue Creek. On or about 
the 6th day of April, 1892, said defendant erected 
a paper mill on said stream about two miles above 
said plaintiff's farm, and has been manufacturing 
paper at said mill from thence until the present 
time. In the use of said mill said defendant has 
employed, for cleaning rags, various noxious chem- 
ical preparations, and has permitted tlie same, af- 
ter Ijeing so used for such purpose, to flow into said 
creeh, thereby rendering the water therein un- 
wholesome and unfit for use or for stork to drtiili. 
Before the erection of said mill the plaintiff, by 
the use of pipes, had carried the water of said 
stream to his house, and was using it for domestic 
purposes, and also for watering his stock at said 
stream ; but that since the manufacture of pajoer 
at said mill was begun, the water of said stream, 
where it enters the plaintiff's said farm, and along 
its entire course through the same, is so foul from 
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permitting said chemicals to flow into and mingle 
with it as to be unfit to use, either for domestic 
purposes or for stock to drink, and because there- 
of is not used by the plaintiff. On the 5th day of 
June, 1892, the plaintiff notified said defendant of 
the injury to the water in said stream and the 
cause thereof, and then requested him to desist 
from any further pollution of the same by said 
chemicals; but notwithstanding, said defendant 
still continues said injury to the plaintiff} 

This petition or bill states a case of contin- 
uing nuisance. The original act of polluting the 
stream was a violation of the plaintiff's rights and 
therefore a legal wrong, for which he could main- 
tain an action at law for damages. But the persis- 
tence in the injurious conduct, after notice, with 
the inadequacy in such cases of purely legal rem- 
edy, entitles to that form of equitable relief which 
will stop future wrongdoing. Plainly, however, 
it is the wrong done by such violation of the right 
in the waters of the stream, which is the cause for 
action in giving remedy by means of aii injunc- 
tion. 

' Maxwell's Code PL, 725. 
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§62. Relief in equity by correction of a mutual 
mistake in a deed, rests upon the same 
ground. Defect in old form of petition 
or bill pointed out. Demand shown 
necessary to put an innocent party in 
fault and make cause for action against 
him. 

The next case taken is one within the equi- 
table jurisdiction to correct a mutual mistake of 
the parties in a written instriimeint, executed by 
them, or by one, to carry into effect an agreement 
into which they had entered. An old form is used 
as follows : 

Humbly complaining, showeth unto your hon- 
ors, the plaintiff. 

That on the 7th day of July, ,1897, the? de- 
fendant executed and delivered to the plaintiff, 
under his hand and seal, a deed^ of which the 
following is a copy : Be it knoAvn that John 
Thomas, in consideration of $1,000 to him paid 
by David Mills doth thereby bargain, sell, and 
convey to the said Mills, his heirs and assigns for- 
ever, all that certain lot in the City of Washing- 
ton, District of Columbia, beginning at the inter- 
section of A and B streets in said city, thence 
running easterly along A street 100 feet, thence 
southwardly aloug B street 200 feet, thence west- 
erly and parallel to C street 100 feet thence 
southerly and parallel to D street 200 feet, to the 
place of beginning; to have and to hold the same 
unto the said David Mills, his heirs and assigns 
forever. 
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That tbe description therein given of the 
premises intended to be conveyed was erroneous, 
and, in fact, does not describe any premises what- 
ever; that the word "southerly," as last used in 
said description, was inserted by mis-take of the 
parties to said deed, instead of the word "nor- 
therly," which should have been used instead 
thereof ; and that in order to make said deed pass 
any premises whatever to the plaintiff, and to 
maJvC it conform to the actual intention of the 
parties, it is necessary that the said description 
should be rectified and reformed by substituting 
the word "northerly" for the word "southerly," 
where the latter is used therein. That the plain- 
tiff has paid to the defendant for the said prem- 
ises the consideration expressed in said deed.-' 
[That on the 9th day of August, 1897, the time 
when the plaintiff first discovered the error, and 
became aware of the mistake in said description, 
he notified the defendant thereof and requested 
him to correct the same, in said deed or by a new 
conveyance of said premises, proffering also to 
jDay any expenses which he might thereby incur; 
but the defendant then refused and still refuses 
to mahe such correction.^ 

It mil be observed that this precedent pre- 
sents a case for affirmative relief, by the correc- 
tion of an alleged mutual ynistalte of the parties. 
Xo question of fraud is involved, nor is fault 
shown in the defendant more than the plaintiff, 
until the former had notice of and neglected or 
refused to correct the error into which it is aver- 
red that both had fallen. The ordinary presump- 
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tion of common honesty presupposes that if the 
defendant admitted the mistake, on notice, he 
would amend the deed; hence, that before he 
should be mulct in costs, opportunity to do so 
ought to be given. Certainly no court of equity 
would award them against a party who came in 
promptly, and by answer set up that he was una- 
ware of the mistake alleged until the suit was 
brought ; that the intention was to convey what the 
corrected description covers ; and that if the plain- 
tiff had notiiied him of the error, he would at once 
have corrected it — as then he is ready to do. It is. 
in this view that the closing paragraph in brackets, 
has been added to tlie old form. Without it, noi 
ivrong is shown, and hence no cause for, or right 
to, action. By force of the maxim that the prac- 
tice of a court is its law, where the old chancery 
procedure in strictness o.btains, this may not be 
so considered. But upon the very bottom prin- 
ciples of pleading, and especially luider the Code 
system, which calls for facts showing a cause for 
action, it is submitted that the addition made, or 
something like it, is not only proper but necessary. 
Until the defendant has refused to correct a mis- 
take, if he be sui juris, there is no ground upon 
which to call for a decree of the court for that 
purpose. Indeed, it truly may be said that he has 
a right to amend the error by his own act, and if 
so, is entitled to notice that it exists, with reason- 
able opportunity for its correction, before he shall 
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be subjected to the inconvenience and expense of 
a suit tkerefor. Wallcer says that "every denial 
to another of that which is his legal right, is as 
really a wrong as that which results from a direct 
act." ^ Biit until the right is denied, by the 
principle thus stated, there can be no delict, and 
consequently no cause for action. Mr. Bliss states 
the true view in cases like this, by saying that the 
party "commits a wrong by refusing the remedy 
without action" ; which implies that he had notice 
and failed to correct the mistake. This seems to 
me unquestionably sound doctrine. 

13 Daniell's Ch. Pr., 1972; Luke's Eq. PI., 355; 
Page v. Higgins, 5 L. R. A., 152 and note; II Pome- 
roy's Eq., § 859. There it is said that the "evidence of 
the mistake and of the alleged modification must be 
most clear and convincing, * * or else the mistake 
must be admitted by the opposite party." This would 
seem to imply that the matter had been called to his 
attention, yet he had neglected to correct the error. 

^ American Law, § 207. 

§ 63. Case of Libel in rem in admiralty given. 
Complicated and lengthy in statement, 
analysis shows that there as in other 
suits, the legal wrong is the cause for 
action. Other facts than those which 
evince delict necessary merely to show 
a right that is condition to, but not part 
of it — or, formal averments required by 
rules of practice, which serve as its 
setting. 

Finally, in this illustrative showing of how 
the principle that a cause for action in all suits 
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is a legal wrong, a case of Lihel in rem in Admi- 
ralty is presented. The precedent is lengthy, but 
because of the matters additional to the facts 
which evince the delict ^ becomes all the more in- 
structive to the student. Omitting the caption, 
and using letters for the names of parties and 
steamers, and figures for quantities and values, 
it is as follows : 

The libel of A., B., C, and D. against the 
steamships X. and Y., their engines, etc., and 
against all persons claiming any interest therein, 
in a cause of action, civil and maritime, of a na- 
ture hereinafter more specifically set forth, al- 
leges as follows : 

First. At all the times hereinafter mention- 
ed the libellants were underwriters, members of 
Lloyds, and lawfully engaged in and transacting 
the business of marine insurance in London, Eng- 
land. 

Second. On or about the 11th day of June, 
1880, the firm of K. l^ Co., merchants of the City 
of Xew York, shipped, in good order and condi- 
tion, on board the steamer X., then lying in the 
port of Xew York, and bound to the port of L., 
to be transported in sai(J steamer to said port of 
H., 310 tubs of butter, 145 of which were marked 
"A," 100 of which were marked "B," and 65 of 
which were marked "C," and which tubs of but- 
ter the agents of said steamer X. did agree to 
transport and deliver at H. by the said steamer 
X. to the order of the shipper, and at the time 
aforesaid did issue a bill of lading in accordance 
with such agreement. Said goods were shipped by 
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E. & Co for joint account with F. G. & Co., of 
L., and were owned by the said R. G. & Co., and 

F. G. & Co. jointly, and after said shipment the 
bill of lading issued as aforesaid therefor was duly 
endorsed by said K. & Co., and delivered to said 
F. G. & Co. 

Third. On or about the 11th day of June, 
1880, the firm of j\[. & S., merchants of the City of 
Xew York, shipped, in good order and condition, 
on board said steamer X., to be transported in the 
said steamer from the port of New York to the 
port of L., 102 boxes of cheese, 39 of which were 
marked 'T," 26 of which were marked "G," and 
37 of which were marked "H," and which boxes 
of cheese the agents of said steamer did agree to 
transport and deliver at L. to the order of the ship- 
pers, and at the time aforesaid did issue a bill of 
lading in accordance with said agreement. Said 
goods were shipped by said M. & S. for account of 
the firm of F., G. & Co., of L., who wei-e, and 
continued to be, the o-wners of the said goods, 
and after said shipment said bill of lading issued 
as aforesaid therefor was duly endorsed by said 
M. S. and delivered to said F., G. & Co. 

Fourth. On or about the 12th day of June, 
1880, the said steamer X. set sail from the port 
of Xew York, bound for the port of Ij., having on 
board both the aforesaid lots of merchandisie, 
which had been shipped on board said steamer at 
said port of New York in good order and condi- 
tion, and at aboxit half-past one o'clock in the af- 
ternoon of June 13, 1880, the said steamer X., 
when about 310 miles east of Sandy Hook, came 
into violent collision with said steamer Y., and 
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by said collision a large hole was made in the 
starboard side of the steamer X., by reason where- 
of the compartments in which the above mention- 
ed lots of merchandise were stored were flooded, 
and the said lots of merchandise were wholly lost 
to the owners, most of them being lost through 
the said hole into the sea, and the others being- 
jettisoned. 

Fiftli. On or about the 29th day of De- 
cember, 1879, the libellants, in the regular course 
of their business as marine insurers, issued to D. 
& W., foi' and in consideration of the premiums 
paid, an open policy of insurance in the sum of 
$25,000, bearing date on said 29th ol December, 
1879, and in and by said policy of insurance the 
libellants argued to insure the said D. & W., as 
well in their ovvn name as for and in the name and 
names of every other person or persons to whom 
the same did, might or should appertain in part 
or in whole, and did cause them and each of such 
persons to be insured at and from New York to 
London, or port or ports, place or places, on the 
west coast of Great Britain, upon any kind of 
goods and merchandise against loss or damage 
arising from adventures and perils of the sea, 
and all other perils, loss and misfortunes that 
might come to the hurt, detriment or damage of 
said goods upon the voyage; that by the terms 
of said policy of insurance the libellants, A. and 
B., each became the insurer in the sum of $5,000 
of said $25,000, which was the total sum covered 
by said policy, and the other libellants each be- 
came insurer to the extent of $5,000, and the li- 
bellants agreed to become insurers in such propor- 
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tioiis upon any shipment declared under the said 
policy of insuraxice; that thereafter and in the 
month of June, 1880, D. & W. declared insurance 
upon said lot of 310 tubs of butter to the amount 
of $2,800, for the benefit of the owners of said 
tubs of butter, and they further declared insur- 
ance upon said lot of 102 boxes of cheese in the 
sum of $750, for the benefit of the owners of said 
boxes of cheese, and the said insurance was accept- 
ed and endorsed by and for the libellants upon 
said policy, said sums being only equal to or less 
than the true value of said goods. 

Sixth. The aforesaid collision occurred as 
follows: The X., up to a very short time before 
the collision', was proceeding on an easterly course 
at the rate of about 14 miles an hour, which speed 
she maintained tmtil the collision, and the said 
steamer Y., up to within a very short time before 
the collision, was proceeding on a west by north 
course, bound from Liverpool to JSTew York, at a 
high rate of speed ; the sea was smooth, and there 
was little wind, but there was a dense fog, in 
which the said steamers had been running for a 
long time before the collision ; neither vessel had 
sufficient lookouts; both vessels at intervals were 
giving signals with their steam whistles. While 
so proceeding, the officers of the steamer Y. heard 
the fog signal of the steamer X over the port bow 
of their vessel, and gave orders to the man at the 
wheel to port, which order was executed; and 
the officers of the X. heard the fog signal of the 
steamer Y. over the starboard bow of their vessel, 
and gave orders to the man at the wheel to star- 
board, which order was executed. A few min- 
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utes later, each steamer became visible to those on 
board of the other steamer, close at hand ; where- 
upon, those in charge of the steamer Y. ordered 
her engines to be stopped and reversed, but before 
am' perceptible influence was exerted on the speed 
of the steamer the two vessels came into collision. 

Serenlh. The collision was due to the fault 
and negligence of those in charge of the steamers 
A. and Y.j respectively, in that they were proceed- 
ing at too high a rate of speed, in that they had 
no good and sufficient lookouts, in that they did 
7iot give the proper signals by which to indicate 
each to the other their respective courses and move- 
ments, in that they did not heed and note the sig- 
nals giveji by the approaching vessel, and in that 
they did not stop and reverse their engines before 
the collision and at such time as to overcome their 
headway, and to the fault of those in charge of 
the navigation of the steamer Y. in that they port- 
ed their helm and did not hold their course, and, 
to the fault of those in charge of the navigation 
of said steamer X. in that they starboarded their 
helm instead of porting; and the said collision 
was not in any respect due to the fault of the li- 
bellants. 

Eighth. B_v reason of the premises and the 
collision aforesaid, and the resultant loss and de- 
struction of said lots of merchandise, the libel- 
lants as insurers as aforesaid became liable to 
pay, and have paid, on or about the 15th day of 
August, 1880, to the said F., G. & Co., for the loss 
as aforesaid for said 310 tubs of butter, the sum 
of $2,800, and for the loss and destruction of said 
102 boxes of cheese as aforesaid, the further sum 
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of $750, and have become subrogated to all the 
rights of the owners of said inerchandise, and 
that they have received the sum of $350, being 
allowance in general average for goods jettisoned. 

Ninth. By reason of the premises and the 
payment aforesaid, the libellants have sustained 
damages in the sum of $3,200, with interest there- 
on from the 15th day of August, 1880. no part of 
which has been paid, although payment thereof 
has ieen duly demanded by the libellants. 

Tenth. Said steamers X. and T. are now 
within this district, and within the jurisdiction of 
this court. 

Eleventh. All and singular the premises are 
true and within the admiralty jurisdiction of this 
honorable court. 

Wherefore the libellants pray that process 
* " may issue against the said steamships X. 
and T., their engines, etc., * * that all per- 
sons claiming any interest therein may be cited to 
appear and answer the matters aforesaid, and that 
said steamshii>s and their engines, etc. may be 
condemned and sold to satisfy the claim of the li- 
bellants aforesaid, with interest thereon from the 
15th day of August, 1880, and costs. Then fol- 
lows the name of the attorney, and a verifica- 
tion of the libel, as in case of a petition in Code 
pleading.-' 

With respect to this pleading, it is to be 
recalled that each vessel being shown to have been 
in fault, both became liable to the parties thus 
injured.^ On the facts stated, those primarily en- 
titled to redress for the alleged wrong, were the 
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o\\'ners of the butter and cheese. Had the libel 
been filed by them, however, all that is set out as 
to the insurance and its payment must have been 
omitted. Only the allegations which show the 
ownership and contract for shipment of the goods, 
their delivery upon the steamer for transportation 
in accordance therewith, the loss by negligience^ 
their cause for action — with the amount of damage 
thereby, and the formal averments as to the locus 
of the vessels and the jurisdiction of the court, 
would, in that case, have been necessary. More- 
over, if the steamers had paid the claim thus aris- 
ing, it is manifest that the libellants could have 
suffered no injury — the loss covered by the in- 
surance would have been satisfied by those whose 
wrong had caused it. Consequently, when they 
sue, it is upon the right accruing to the assured, 
and which the libellants assert upon the gromid of 
having paid a claim, really due from the steamers. 
But in order to show that the right to action is in 
themselves, rather than the o^\niers of the goods, 
at least to the extent of the insurance, all the facts 
relating thereto, with that of payment, ^^-ere neces- 
sary; for upon them is based the subrogation or 
equitable assignment of the claim here asserted 
against the two vessels. Still, the right to suit 
was not complete until one further step had been 
taken. The contract relations growing out of the 
entire transaction created no privity between the 
libellants and the steamers — this came through the 
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subrogation, by operation of law. Until notice, 
therefore, of their claim, with demand for pay- 
ment and a refusal of this, as between the libel- 
lants and the vessels, no breach of duty had oc- 
curred, and so no wrong to them could be said to 
have been committed. Thus at last it is seen that 
the legal right upon which a recovery in this case 
is predicated, was to repayment, when this had 
been demanded, of the sum paid as insurance for 
the lost goods. Hence, the violation of that right 
— the delict which was the cause for action — is 
the failure to pay after demand, averred in the 
ninth paragraph. All that precedes this is mere- 
ly to show the existence of that right, which, as in 
respect to rights arising from contracts, the court 
could not judicially notice. When this is per- 
ceived, and the doctrine in admiralty, by which 
vessels are held to be guilty of and liable for 
wrongs of the character here in question, grooving 
out of the fault of those managing them, as a cor- 
poration would be for analogous misconduct of 
its agents, is taken into view, the case evidently 
becomes one that falls into line with the others 
which have been presented, illustrating the propo- 
sition that in all suits the legal wrong — that is, 
the act or forbearance which violates some legal 
right — evinced by the facts set out, is the true 
cause for action. The framework of allegation or 
averment in pleadings, apart from what shows the 
delict complained of, constitute a predicate for 
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this, by evincing a right which was a condition, 
simply, to its commission ; or, they become a set- 
ting for it, wliich varies according to the natnre 
of the case, and the formal requirements of prac- 
tice in different courts and jurisdictions. As an 
example of the latter, in Ohio the Code of Civil 
Procedure provides that "the first pleading on the 
part of the plaintiff shall be the petition, which 
must contain the name of the court and the county 
in which the action is brought, and the names of 
the parties, followed by the word 'Petition.' " 
Xow, while these requirements are peremptory, 
and a suit against objection can not proceed, when 
in any particular they have not been complied 
with, yet these things, one or all, are no part of the 
cause for action. This is made evident by further 
expressly providing that in addition to them, the 
petition shall contain "a statement of the facts 
constituting [showing] a cause of action." But 
the subject need not be pursued. Enough has been 
said to make the doctrine maintained quite clear, 
on principle; to give it objective and practical 
illustration, in cases ; and to furnish a key, there- 
by, for the analysis of all pleadings by which suits 
are begun, with a view to discovering the legal 
ground of, or cause for, complaint. 

1 2 Foster's Fed. Pr., 1188. 
- 2 Foster's Fed. Pr., § 396. 
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PART THIRD. 



CHAPTER I. 



LOCUS OF THE CAUSE FOR ACTION. 

§64. This important in criminal actions, statutes 
limitations, performance contracts, juris- 
diction of courts. 

This question may arise and become of im- 
portance, not only in regard to the place for crim- 
inal prosecutions, but also in I'espect to statutes of 
limitations, the performance of contracts, and the 
jurisdiction of courts. As to the latter, this al- 
ready has been made apparent. The doctrine 
which always finds the cause for action in a legal 
wrong, however, will greatly simplify the problem 
of its locus in many cases. For example, take the 
common provision that if, by the laws of the state 
or country where the cause of action arose, the 
suit is barred, it shall be barred in the state where 
it is instituted; or the one by which certain ac- 
tions "must be brought in the county where the 
caiase, or some part thereof, arose." On the prin-- 
ciple that the "cause" is to be found in a legal 
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wrong, whatever the nattire of this may be, the 
place where the breach of duty occurred, out of 
which it arises, at once settles the question ; and 
makes the dichotomous splitting of a cause for ac- 
tion between the delict and primary right, which 
some courts have assumed to be necessary in or- 
der to support their jurisdiction, wholly super- 
fluous.-' 

^ Jackson v. Spittall, L. R. ; 5 C. P., 542, for example. 

§65. Generally, locus of cause that of wrong- 
doer. Exceptions. 

Speaking generally, the locus of the cause for 
action will be that in which the Avrong -was done ; 
and this is also the place of the wrongdoer,'- ex- 
cept in cases where he has obligated himself to 
the performance of a legal duty elsewhere, or, 
acting by the innocent agency of a third party, is 
guilty of violating the law of another state than 
the one in which he resided when the offense was 
committed. 

'^ "Originally all actions were tried in the proper 
counties in which they arose, pursuant to the maxim 
vicini Vicinorum presumuntur scire; this created no 
inconveniency, for all men being anciently in decenna 
they were easily come at; but when the custom of 
decennary began to wear off, men used to fly from their 
creditors, and this begot the distinction between local 
and transitory actions." (Bacon's Ab., Actions, Loc. & 
Trans. ; Livingston v. Jefferson, 1 Brock., 203.) Apart 
from statutory regulation, however, the doctrine now 
prevailing is that "where a cause of action may arise 
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anywhere, an action thereon is transitory, and when 
it could have arisen in one place only, the action is 
local." Morrris v. Misso. P. E. Co., 7S Tex., 17; 22 
Am. St., 17, 22. 

§66. Contracts. Place of breach, that of wrong. 
So, in all cases of non-feasance. 

As respects their nature, validity and inter- 
pretation, contracts are governed by the law of the 
place where they were made, unless the contract- 
ing parties appear to have liad some other place 
in view. However, if an agreement is entered 
into, in one jjlace, but is to be performed in an- 
other, upon a failure to comply with its require- 
nuents, the breach, hence the wrong it creates, in 
•legal view occur in the latter place, regardless of 
where the party in fault at the time may have 
been.^ The same principle, evidently, will apply 
and determine the locus of the delict , consequent- 
ly of the cause for action, in any other case of 
mere non-feasance. 

lU. S. V. N. C, 136 IT. S., 222; Prichard v. Norton, 
106 U. S., 124; Andrews v. Pond, 13 Pet, 77; Liver- 
pool S. Co. V. Phenix Ins. Co., 129 IT. S., 397; Scudder 
v. TJ. N. B., 91 U. S., 406; Veeder v. Baker, 83 N. T., 
156; Hibernia N. B. v. Lacombe, 84 X. Y., 368. 

§67. Positive personal acts which are wrongs, 
generally locus of cause. Exception, if 
one acts by innocent agent in another 
jurisdiction. 

On the other hand, with regard to positive, 
personal acts, which constitute wrongs tecbnieally 
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classed as torts or crimes, excepting the instances 
where the wrongdoer acts through an innocent 
ag-ent in another place, the case is different; and 
the luciis of the cause for action is generally that 
of the offender. But, as already implied, the 
maxim qui facii -per uliuin, facit per se, applies to 
criminal misconduct, with the result that one maj- 
be held guilty of an offense committed by his pro- 
curement in a jurisdiction where, in fact, he never 
in person has been, as resident or otherwise.-' It 
hardly need be said that in such a case, the locus 
of the cause for action is the place where the 
wrongful act was done. And these cases harmon- 
ize entirely with the principle in the law of homi- 
cide, "that the infliction of the mortal blow con- 
stitutes the crime," the consequence of which is 
that its locus is that of the act which constitutes 
the offense. 

1 People V. Adams, 1 N. Y., 173 ; Barkhamsted v. 
Parsons, 3 Conn., 8; Lindsey v. State, 38 0. St., 512; 
People V. Adams, 3 Denio, 190 ; 45 Am. Dec, 468. 
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CHAPTER II. 



THE CAUSE FOR ACTION, AND PARTIES. 

§ 68. Relation of cause to law of parties worthy 
of notice. Not before pointed out. Nat- 
ural ground for evolution of principles 
pertaining to. 

The cause for action having been identified 
in all cases, civil or criminal, with a legal wrong — 
and the principles upon which its locus depends, 
briefly stated — the relation of the cause, thus con- 
ceived, to the law of paxties, seems to be worthy 
of notice. I am not aware that this heretofore has 
been pointed out. Yet when the cause for action 
clearly and distinctly is seen, it becomes the nat- 
ural ground for the evolution and luifolding of 
the principles which iinderlie the law respecting 
parties to actions ; at least so far as a person may 
be directly related to the wrongful act upon which 
a suit is predicated. A definite conception of the 
cause in the view herein set forth, makes lumin- 
otis the inquiry as to who, in a given case, may 
oiip and against whom the action will lie. 



AND PARTIES. 115 

§69. Cause in criminal cases points out parties 
— those doing wrongful act — unless as 
to accessories. 

Concerning criminal actions, or prosecutions, 
as they more commonly are termed, when the caus- 
es for them are discerned, the parties inculpated 
at once are pointed out. Indeed, the first inquiry 
in such cases is, Who committed the act which is 
the ground of complaint ? That becomes the start- 
ing point to be extended by ascertaining whether 
any but those directly implicated may have 'been 
accessory to the offense, before or after the fact. 
Hence, in this class of actions, the law as to the 
parties plainly springs out of the cause for action 
— is largely, if not wholly, determined by it. This 
is si> e\'ident when stated, as to be elementary, yet 
it has not hitherto been formulated. Arising, as 
it does, from a principle of wide application in the 
field of legal procedure to all eases, in fact, where 
the redress of injuries is sought in courts of jus- 
tice, it has been deemed of sufficient importance to 
merit a statement. 

§ 70. Same principle applies to actions at law. 
Rule by Chitty. Cause for action, index 
to parties. 

What has been said in regard to criminal 
proceedings applies with almost equal force to 
civil suits of the class distinctively known as ac- 
tions at law. The classic statement of the general 
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rule here, by Chitty, is, "that the action should be 
brought in the name of the party whose legal right 
has been affected, against the party who committed 
or causied the injury, or by or against his personal 
representative." ^ This obviously rests upon the 
principle that the relation of persons to the cause 
for action determines whether or not they are 
proper parties to a suit upon it. Consequently, 
when the cause is perceived, it becomes the pri- 
mary and chief guide on this question — settles it, 
save 'when controlled by special rules of practice, 
which as a matter of policy or convenience, may 
be established. 

1 1 Chitty's PL, 1. 

§71. Suits in equity stand on same ground. 
Supplemented by rule as tO parties 
necessary to complete relief, etc. Illus- 
tration. 

Suits in equity stand upon the same groomd 
as actions at la-w, supplemented by rules in regard 
to parties growing out of what is requisite to the 
giving of complete relief in certain cases, and the 
policy prevailing in chancery, which permits the 
settling in one action of disputes other than a 
complainant's, as to its subject matter. Take 
first a simple foreclosure, by A against B, of a 
mortgage on otherwise unincumbered lands. The 
wrong, evidently, is the failure of the debtor to 
pay the secured liability. ISTo one else is related to 



AND PARTIES. 117 

this, nor to the property pledged for its payment ; 
consequenth', they are the only proper parties to 
the suit. Suppose, however, that A sold and con- 
veyed the lands to B, but had a vendor's lien there- 
on for unpaid purchase money ; that afterwards B 
mortgaged them to C to secure a debt, and later 
sold his equity of redemption to D, who knew of 
B's lien, making a deed of the premises to D. In 
this situation of the property, B having defaulted 
in payment, both of the balance of purchase mon- 
ey and mortgage, C proceeds to foreclose, in a: 
jurisdiction where, as in Ohio, a sale of mortgaged 
premises in all cases must be ordered, if the 
amount found due is not paid within a period 
fixed. Clearly, B has no cause for action against 
anyone but C. j^evertheless, since he seeks a 
sale of B's interest in the lands as it stood when 
the mortgage was given, and this was subject to 
the vendor's lien held by A — the legal title also 
being in D — all become necessary parties, in order 
that G may obtain adequate remedy. The cause 
for action in behalf of C indicates who are the 
proper parties to the suit, so far as relates to the 
one in default and his right to action, consequent 
thereon ; and the status of the mortgaged prop- 
erty, as to the other claims upon, or rights in it, 
with what in that case becomes essential to the 
final relief sought, determines the additional par- 
ties who should be brought in. This sufficiently 
illustrates two classes of cases in equity, and the 
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reason in one for the presence of jjarties other 
than those related to the cause for action. These 
really are called in by the operation of principles 
established regarding what is necessary to com- 
plete relief in such or similar cases. ^ 

^ "It is the constant aim of a Court of Equity to do 
complete justice by deciding uijon and settling the 
rights of all persons interested in the subject of the 
suit, so as to make the performance of the order of the 
Court perfectly safe to those who are compelled to 
obey it, and to prevent further litigation. For this 
purpose, all persons materially interested in the subject 
ought generally, either as plaintiffs or defendants, to 
be made parties to the suit." 1 Daniell's Ch. Pr., 190, 
246 ; McArthur v. Scott, 113 U. S., 341. This general 
rule is stated by Bradley, J., with these qualifications," 
viz. : "where a person will be directly affected by a decree, 
he is an indispensable party, unless the parties are too 
numerous to be brought before the Court, when the case 
is subject to a special rule. Where a person is interested 
in the controversy, but will not be directly affected by u 
decree in his absence, he is not an indispensable party, 
but he should be made a party if possible, and the court 
will not proceed to a decree without him if he can be 
reached. Where he is not interested in the controversy 
between the immediate litigants, but has an interest 
in the subject matter which may be conveniently 
settled in the suit, and thereby prevent further liti- 
gation, he may be a party or not, at the option of the 
complainant." Williams v. Bankhead, 19 Wall., 571; 
Fellows V. Fellows, 4 Cow., 682; 15 Am. D., 412; 
Story's Eq. PL, § 72 ; Louisville By. Co. v. Mississippi, 
133 U. S., 586. The Ohio Civil Code in effect codifies 
these doctrines. Bates' E. S., §§ 5005, 5006, 5008, 5013. 
There it is held also that the rule in cases where the 
parties are too numerous to be brought before the 
court, "applies to actions of a legal, as well as to those 
of an equitable nature." Piatt v. Colvin, 50 O. St., 
703. 
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§72. Actions in rem no exception to principle. 
The thing there treated as offender. 
Hence is guilty of wrong. 

Admiralty proceedings in rem, when proper- 
ly understood, are no exception to the jji'iuciples 
stated. The action there is against a thing rather 
than a person. First, it actually must be seized, 
in order that jurisdiction shall attach.^ But once 
in the custody of the law — a boat, for instance — 
the "proceeding is not against the owner, but 
against the vessel, for the offense committed by the 
vessel." In a court of admiralty "the thing is 
primarily considered as the offender, or rather, 
the offense is primarily attached to the thing." - 
By "personifying language" ^ it is treated as an 
actor, and so regarded as responsible for certain 
acts of those controlling its movements — guilty 
of legal wrongs; consequently, in law as respon- 
sible therefor, like corporations or natural per- 
sons. 

1 Cooper V. Reynolds, 10 Wall., 317 ; The Rio 
Grande, 23 Wall., 458. 

= U. S. v. Brig., M. A., 2 How. (U. S.), 210, 224; 
Keating v. Spink, 3 O. St., 114. 

^ Holmes Com. Law., 30 . 

§73. Cause for action ground for seeing who 
parties to suits. Illumines special rules 
on subject. 

Manifestly, them, the cause for action as the 
ground upon which one must stand, in order to 
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discern the proper parties to a suit, underlies all 
judicial proceedings — illuminating even the spe- 
cial rules upon that subject, by making their rea- 
sons more readily apparent. Hence, supplement- 
ed in equity by what is required for adequate or 
complete remedy, or the policy of chancery courts, 
the clearly perceived "caiise" becomes an index to 
them, in all cases where the original parties are 
sui juris, and in life. 
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CHAPTER III. 



THE CAUSE FOR ACTION, AND 
PLEADING. 

§74. Their relation not been marked out. Sug- 
gestion of by Bliss. Phillips gets close 
to it. "Wrong as cause, determines 
facts necessary to get remedy. Except- 
ions in equity, on special ground. 

As it appears to me, the relation of tke cause 
for action clearly defined, to the law of pleading, 
never has been adequately marked out. There is 
a suggestion of it, perhaps, by ilr. Bliss. On his , 
view of what constitutes the cause for action, 
Judge Phillips gets close to the heart of the mat- 
ter. But the principle is, as I apprehend, tJbat 
when the legal wrong is taken as the cause, it at 
once determines the facts to he stated in order to 
show a title to remedy, in all suits, civil or crim- 
inal. The class of cases in equity where for pur- 
posies of complete relief, and otherwise, parties 
not related to it are brought in, are exceptions, 
growing out of their connection with the subject 
of the action.-' 

1 The fact that in some cases where justice palpably- 
demanded the redress of acts done or refused by one. 
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to the substantial injury of another, courts of law 
were unable to give it, was the historical reason for, 
and. origin of, equitable relief. At first, this form of 
remedy was granted by the King in person, or by his 
Chancellor. The oifice of the latter, however, finally 
developed into a court of Chancery; and in time the 
"doctrine of the authoritative force of judicial prec- 
edent," which, as it appears in the common law, "stands 
alone in the history of the world," spread its steady- 
ing influence over that tribunal. In this way, and 
by these means, a stable system of equity law was built 
up in England, which also extended to, and almost 
from the beginning of our legal history has been, as it 
continues to be, a salient feature of remedial law in 
this country. Moreover, it is settled that the civil 
codes which abolish the old forms of pleading, and 
make an action at law and suit in equity a "civil ac- 
tion" simply have in no wise affected the distinctive 
jurisdictions of law and equity courts, or the two class- 
es of rights known as legal and equitable. The re- 
sult is, as declared by the Supreme Court of the 
United States, that "the relief which the law affords 
must still be administered through the intervention 
of a jury, unless a jury be waived"; and "the relief 
which equity affords must still be applied by the 
court itself." (Basey v. Gallaher, 20 Wall., 680.) 
What thus is stated clearly marks one of the chief 
distinctions between these different jurisdictions — 
the mode in which redress is obtained. And that re- 
mains although legal and equitable relief may be had 
in the same court. This is all quite plain upon the 
mere statement, yet it opens the way to a few remarks 
in regard to equitable remedy, as affecting the question 
of parties, and the facts to be stated, in a class of cases 
in equity. An illustration on this point already has 
been given (supra, §71). But what I wish to empha- 
size is that when a cause for action in chancery is 
shown, the great attribute of that court appears in the 
plastic power it possesses to extend and mould its re- 
dress so as to cover and meet all aspects of a case; and 
to this end to require every party necessary thereto to 
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be hro light before it. For thus it is made evident that 
the natxire and measure of the relief sought, with what 
becomes essential to that may determine who must 
be made parties. So far as relates to those in whose 
favor a right to action exists, considered with sole ref- 
erence to the ivrong for which redress is prayed, suits 
at law and in equity stand upon precisely the same 
footing; as in that view, while the character of the 
relief obtainable differs, none but the wrongdoer and 
the person injured are concerned. For instance, take 
the case of a promissory note from A to B, for $500, 
secured by B's mortgage of his unincumbered lands. 
If A sues on the note at law, B alone is defendant, 
and the same would be true were he to proceed in 
equity for the foreclosure of the mortgage. The dif- 
ference between the two cases lies wholly in the form 
of redress and the mode of getting it. From this it 
becomes manifest that when, in equity, persons other 
than those connected with the delict which always 
must be shown to entitle one to any relief, are brought 
in, primarily it is in order that adequate or complete 
remedy may be given, and such are necessary parties. 
Beyond them, however, with a view to settling all dis- 
putes relating to the subject of action — though this 
be not indispensable to the redress a plaintiff seeks — 
and so of preventing the multiplication of suits, still 
others may be called in, and they, of course, are prop- 
er parties. Thus it appears that the legal rule is sup- 
plemented in equity (1) by what is essential to the 
nature and extent of the relief demanded, and (2) by 
the requirements of a policy which permits controver- 
sies touching the subject of suit, other than those made 
by the complainant, to be determined therein. (Story's 
Eq. PL, § 72. Consequently, as stated by Lube, par- 
ties "may be divided into principal and collateral. 
And this," he adds, "is a distinction useful to be kept 
in view, for the clear perception of the scope of the 
bill and for determining who are the necessary parties 
to the suit.'' (Equity PL, 36.) But what has been 
shown becomes relevant also to the facts which, in 
the class of cases under consideration, should 
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be alleged, in addition to those evincing the 
wrong that is the cause for action. Here the 
extent of relief cuts a large figure. Accordingly, un- 
der the old chancery practice a complainant might 
"state any matter of evidence in the bill or any col- 
lateral fact, the admission of vphich, by the defendant,, 
may be material in establishing the general allegations 
of the bill as a pleading, or in ascertaining or deter- 
mining the nature and extent^ or the kind, of relief 
to which the complainant may he entitled consistently 
with the case made hy the hill, or which may legally 
influence the court in determining the question of 
costs." (Hawley v. Wolverton, 5 Paige, 523.) Taken 
mutatis mutandis, this applies to petitions under the 
Code procedure also. And by parity of reasoning, evi- 
dently, when others than the wrongdoer are made par- 
ties, facts which show the propriety or necessity of 
their presence should be alleged. (Weinmiller v. 
Laughlin, 51 O. St., 422.) These, of course, will vary 
with the character of the suit, and the nature and 
measure of relief demanded. Enough has been said,, 
however, to bring before the mind of a pleader, and 
presumably make clear the principles by which to de- 
termine (1) the parties to a suit in equity, beyond those 
related to the delict complained of; and (2) the facts- 
to be averred, in addition to such as show the wrong. 
Hence, under their guidance, in a study and analysis 
of cases which arise naturally and logically the inquiry 
first will be, What is the delict and what the relief 
predicated thereon? The wrong is the gravamen of 
action, but the nature and extent of the redress to 
which it enti'tles the complainant, also may be vitaL 
Next, therefore, comes the question as to who are s& 
related to the alleged delict, the relief sought, or what 
may be the suhject of the suit, as to be necessary or 
proper parties thereto ? Finally, if others than the 
wrongdoer must be brought in, what facts should be 
stated in order to justify their presence as parties? 
Briefly, in recapitulation, then, it seems apparent that 
when the legal wrong is taken as the sole cause for 
action, much aid is given in deciding the question. 
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often difficult, respecting parties to suits in equity. 
Considered in connection with the relation that the 
relief sought — which brings to view the subject of an 
action — bears to that problem, the basis for its so- 
lution on principle, is found; and the facts, also, to 
be alleged with reference to this aspect of a case, 
are made clear. 

§75. Extracts from legal classic: principles of 
pleading in nut shell. Wrong as cause, 
requires statement of facts which show 
it. This goes to root of matter. 

Some passages from an American legal clas- 
sic are very strikingly pertinent at this point. 
After quoting Lord Mansfield, who declared that 
the "substantial rules of pleading are founded in 
strong sense and the closest logic," the author says : 
"We may observe that all pleading is essentially a 
logical process. By analyzing a good declaration, 
or any good special pleading, if we take into view, 
with what is expressed, what is necessarily sup- 
jwsed OT implied, we shall find in it the elements 
of a good syllogism. * * Thus, in an action 
brought for a trespass committed upon land, the 
declaration may be presented in the following 
form : 'Against him who has forcibly entered up- 
on my land, I have a right by law to recover dam- 
ages ; the defendant has forcibly entered upon 
my land; therefore against him I have a 
right, by law, to recover damages.' In 
the example here given, the first or major 
j)roposition asserts the legal principle on which 
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the plaiiitifE founds his claim ; the second, or min- 
or, alleges the matter of fact to which that prin- 
ciple is applied in the particular case; the con- 
clusion is the legal inference, resulting from the 
law and fact together, as they appear in the prem- 
ises. And the judgment of the court, if for the 
plaintiff, is a reafhrmance of this conclusion, to- 
gether with an award or sentence of recovery in 
pursuance of it. In the case stated the plaintiff's 
alleged right of recovery may be contested by a 
denial of either of the three propositions which 
constitute his declaration. * * If, then, the 
defendant would deny the major or first proposi- 
tion above stated, which consists of matter of law, 
he must do it by tendering what is called an is- 
sue of law." This is done by a general demurrer. 
As the "minor or second proposition in the decla- 
ration consists only of matter of fact, it must be 
denied, if at all, by an issue of fact. * * But 
assuming the major to be correct in principle, and 
the minor true in point of fact, the conclusion 
must inevitably follow, unless the defendant can 
repel it, by alleging some new matter which is in- 
coDisistent with it, and which therefore by conse- 
quence implies a denial of it." ^ Special require- 
ments aside, here are the principles of pleading in 
a nut shell. In their light, however, it is clear 
that the first and fundamental thing is to set out 
or state the facts which, in legal view, show a cause 
for action ; that is, such as will make apparent to 
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the court — which always judicially Iciiows the law 
or major premise — that one invoking the exercise 
of its remedial powers is entitled to this. Clearly, 
then, if in all cases some legal wrong is to be con- 
sidered a cause for such intervention, facts evinc- 
ing the delict are the ones to allege. That goes 
directly to the root of the matter, both on the 
question whether a cause for action exists, and in 
case it does, in simplifying the problem of the 
pleader in the selection and consequently the aver- 
ment of such facts as show it. 

1 Gould's PL, Ch. 1, §§7—10. 
§ 76. Principle in defenses, illustrated. 

The same views apply in pleading defensive- 
ly. A denial, for example, if that be relied upon, 
must be of a fact indispensable to the existence of 
the legal wrong alleged as a cause for action. Or, 
when defenses, such as payments, release of claim, 
and the like, are to be interposed, facts showing 
these should be averred. This is so elementary 
and familiar, however, that the matter need not 
further be pursued. 

§77. Rule by Chitty. Applies to Code systems. 
Less definite than arises from wrong as 
cause for action. 

The old rule stated by Chitty is that a decla- 
ration, and so it may be remarked in passing, pe- 
titions under codes of civil procedure, should "con- 
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tain a statement of all the facts necessary in point 
of law to sustain the action, and no more." -^ While 
this is perfectly correct, under both syst2ms of 
pleading, yet it seems vague in comparison with 
the jDrinciple arising from a true conception of the 
cause for action. This seen as residing in a le- 
gal wrong, for which redress is to be sought, ap- 
pears much more clearly and definitely to point 
out the facts requisite to that end. 

1 1 Chitty's PI., 264. 

§ 78. Cause for action touches law of pleading 
at another point. Important in regard 
to joinder of causes. Rule as to, at 
common law. 

There is one other feature in the law of plead- 
ing resjDecting which a true conception of the cause 
for action is important — wherein diiUculties 
which sometimes arise will more easily be settled 
by the principle that finds the cause in a legal 
wrong. The allusion here is to the joinder of 
causes for action. At common law, "the general 
principle, as laid do^vn in later times, was that all 
causes of action between the plaintiff and defend- 
ant might and should be joined, provided they 
were of the same nature, and the same judgment 
could be given in each." ^ The apparent liberality 
of this rule was seriously restricted in practice, 
however, by what related to the forms of actions, 
to whose rigor it must yield. Besides, any join- 
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der of legal with equitable causes never was per- 
mitted — from the very nature of the procedure in 
actions at law, could not be. 

' Hepburn's Devel. of Code PL, § 51. This is an ex- 
traordinarily able and scholarly work, indispensable, in 
my judgment, to a full understanding of the Eeformed 
Procedure. See also 1 Chitty on PL, 221. 

§ 79. Joinder of causes under Code system. 
Forms of action abolished, and restrict- 
ive effect gone. Legal and equitable 
causes now may be joined in certain 
cases. 

Under the Code system now so generally 
adopted in this country, and the British Empire 
as well, whereby the ancient forms of action have 
been abolished, not only is the obstruction to a 
joinder of different causes for action which they 
in some cases interposed, removed; in a majority 
of Code jurisdictions all causes, legal and equi- 
table, may be joined in one suit, "provided they 
affect all the parties, do not require different places 
of trial, and are all comprised within" certain 
classes, of which the following, alone material 
here, is one, viz. : "Causes of action which a.rise 
out of the same transaction, or transactions con- 
nected with the same subject of action." ^ 

1 Hepburn's Devel. of Code PL, § 12r, ; Maxwell's 
Code PL, 341; Pomeroy's Eemedies, §§ 437—505; Bliss 
on Code PL, §§113—134; Phillips on Code PL, 
§§ 195—200. 
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§80. Clause in question broad. Its proper ap- 
plication not always clear. Much dis- 
cussed by text writers. Cause for ac- 
tion in legal wrong, helpful. An impor- 
tant case given. 

The provision as to joinder, above quoted, 
is, as Judge Phillips says, "broad and comprehen- 
sive. The term transaction has no technical mean- 
ing, and v^as probably used in the codes for that 
reason ; the purpose being to avoid a multiplicity 
of suits betvireen the same parties." The clause 
in which it occurs has been much considered by 
text writers, yet many questions necessary to its 
complete elucidation probably will remain open 
until settled by authoritative adjudication. A 
point here, however, is that an accurate concep- 
tion of the cause for action — one which finds it in 
a legal wrong alone — ^will be helpful in construing 
this new law as to the joinder of causes. Compari- 
son of the discussions upon the subject by Mr. 
Pomeroy and M.T. Bliss renders this somewhat 
apparent. A recent case which holds that the act 
which constitutes a legal wrong, rather than its 
effect as an infringement of primary rights, is the 
cause for action, seems relevant. As stated by the 
court, the question was, "Where the person himself 
and his personal property are injured by the same 
tortious act, does there arise only one cause of ac- 
tion for damages, or is there one separate and in- 
dependent cause of action for injuries to the per- 
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SOU and auother for the damages to the property."^ 
The latter view evidently would be required by the 
doctrine contended for by Mr. Po^meroy, and 
which he applies upon the question of joinder.' 
But the court, following the great weight of au- 
thority, decided that the "cause of action" consist- 
ed in the "negligent act which produced the ef- 
fect," the obvious consequence of which was to 
make only one cause in the case, thus cutting out 
of it the problem of joinder, which if two causes 
had been found, must have arisen upon its facts. 

"• King V. Chicago, etc., Co., 80 Minn., 83 ; 81 Am. 
St., 23S ; S3 N. W., 1113 ; Doran v. Cohen, 147 Mass., 
342, 606; Bliss v. N. Y. etc., E. E. Co., 160 Mass., 447; 
39 Am. St., 504. 

- Eemedies, § 474. 

§8i. Doctrine that cause for action is a legal 
wrong, clears question of complications. 
Simplifies problems of joinder. Goes 
to root of inquiry. Gives a clue to solu- 
tion of such controversies. Facts to be 
considered. Mexus of cause with trans- 
action or subject of action, natural and 
logical. When wrong seen to be cause, 
gives clue to way for solution, in one 
aspect, of all such inquiries. Subject 
of action noticed. 

On the question of joinder, then, under the 
provision in discussion, the principle that a legal 
wrong is the true cause for action, is of import- 
ance, if only to clear the subject from needless 
complications — in showing that it can not arise in 
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cases of tke ekaracter given. Beyond this, how- 
ever, that doctrine will serve to simplify such prob- 
lems when they do appear. According to one 
writer, a "danger" here is that of "confounding 
the reliefs prayed for with the causes of action 
upon which they are based." ^ But when in every 
case a cause for action is seen to consist of a legal 
wrong alone, it easily can be isolated from im- 
material facts and circumstances. Moreover, in 
this view, as the delict always must reside in some 
wrongful act or forbearance, the relations of the 
one or the other to the "transaction," which may be 
under consideration, or to the "subject" of action, 
are more patent than can be the case when a pri- 
mary right is complicated with the wrong as a 
part of the "cause." As it appears to me, indeed, 
a clue is thus found to the solution of controver- 
sies which may arise in regard to the right, and 
consequent necessity of joinder, under the pro- 
vision in question. The first inquiry, manifestly, 
will relate to the causes to be joined. Hence, ex- 
actly what they are — ^the isolation of each— be- 
comes the germinal point. This starts at the root 
of the matter. The next thing is the relation of 
the causes to some transaction, as arising out of it, 
or of transactions connected with the same subject 
of action. As to one of two or more causes, this, 
it is presumed, always will be plain. Disputes 
spring up in respect to the relations of the others. 
Of course, the facts, with what they legally de- 
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note, must be kept in mind. Primarily, as I 
apprehended, the nexus of "cause" to "transac- 
tion" or "subject," upon which the right and duty 
of joinder depend, is natural or logical — at least 
until in particular cases judicial decision stamps 
it as legal. Now, when one sees the cause for ac- 
tion in a legal wrong, which consists in some act 
or forbearance contrary to law, is not the way to a 
sound conclusion found 'i In one essential aspect of 
such inquiries, the relation of the wrongful act 
or omission which constitutes the delict, and so a 
cause for action, to the particular transaction, or 
the connection of that ^vith the subject of suit 
most certainly lies at the bottom ; though there still 
may remain a question regarding the "subject" 
of action itsielf, when that becomes material. Up- 
on the latter I do not enter farther than to say that 
the principle which finds the cause for action in 
a legal wrong will at least have its suggestive 
value, and to quote this from Mr. Bliss : "It must 
be the matter or thing, differing both from the 
wrong and relief, in regard to which the contro- 
versy has arisen, concerning which the wrong has 
been done; and this, ordinarily, is the property, 
or the contract and its subject matter, or other 
thing involved in the dispute." ^ 

1 Phillips on Code PI., § 196. 

2 Bliss on Code PI., § 126. 
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§82. On principle stated, effect of wrong far 
reaching. Brings remedial law into 
operation, thus giving right to action 
— for which it also sufficient cause. 
This, in delict alone, more easily fixes 
locus of. Also, index to parties to 
suits, and facts which show title to 
remedy. Exceptions in equity, etc. 

On the principles which, have been discussed 
and as it is believed shown to be law, the effect of 
an act or forbearance which constitutes a legal 
wrong, is far reaching. Alike in civil and crim- 
inal jurisdictions, it brings the law of remedy, 
which but for wrongful acts ever would remain in- 
active, into operation. Thus arises the right to 
action. But from the nature of the case, a wrong, 
to which remedial law attaches a right to suit 
always becomes a legally sufficient cav^e for it; 
so that in no possible casie can there be a legal 
wrong without eo instante a right to, and cause for, 
action. Moreover, regarded as in the delict alone, 
the locus of the cause is more easily fixed, while 
parties to suits founded upon it, and the facts 
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which must be set out in order to show a title to 
remedy, are clearly indicated. Only in equity, 
in certain cases, to the end of complete relief, or 
to avoid other suits, and where because of legal 
incapacity or the death of parties, one sues or is 
sued representatively, need the rules thus given 
be materially enlarged or modified. 

§83. These views of legal wrong, its sequences 
and relations not before set out. 

These views of a legal wrong, its sequences, 
and relations to other branches of the law, are mot 
elsewhere set forth and apparently never have 
been connectedly perceived. That they may be re- 
garded as throwing some light upon the matters 
which have come under consideration, is my hope, 
and has been an incentive to this work. And par- 
ticularly in view of the confusion and error upon 
that subject in some treatises and cases, have I 
been interested in trying to show the true doctrine 
as to what, throughout the whole domain of judi- 
cial administration constitutes the cause for ac- 
tion.-^ 

^ Students will profit by keeping in mind the compre- 
hensive scope of remedial law. Procedure falls with- 
in its realm. The latter, however, is divided into dif- 
ferent fields. This has been an outcome of the evolu- 
tion by which the law of remedy reached its present 
state. Still, the various departments into which pro- 
cedure may be marked off are not entirely foreign to 
one another. In glancing at these, I first notice that 



136 CONCLUSION. 

which takes in the prosecution of alleged criminals, 
by the state. Then there are the divisions within 
which are respectively included civil actions at law 
and suits in equity. Finally, come actions in admir- 
alty. Now, in each of these four fields of ptocedure 
there are special rules of practice — as to the ways in 
which cases shall be brought and tried. Yet, notwith- 
standing such differences, certain fundamental doc- 
trines are common to all. One of these is that in 
neither will relief be granted until a wrong is shown, 
which calls for redress. Unless that appears no right 
to action can be said to exist. The rule also is uniform 
to the effect that in all indictments, declarations, bills 
and libels, facts, which on their face evince a delict, 
must be set out, in order to entitle the complaining 
party to judicial intervention for the purpose of giv- 
ing any form of relief. Thus these different territor- 
ies in the domain of adjective law are seen not to be 
strangers one to the other, nor wholly unrelated. Cer- 
tain great principles, like well defined and regularly 
traversed highways, run through and affect them all. 
That, however, which is the 'l)ed rock in the entire 
system of procedure, in all its divisions, is the cause 
for action. Hence, when it is perceived that this al- 
ways is found in some legal wrong, the way readily 
opens up and becomes clear for what should follow, in 
order to obtain redress. The right to action for that 
purpose then appears, and the essentials of sequent pro- 
cedure easily are seen. 

§ 84 Cause, as general conception for evolution 
of principles in law of parties and plead- 
ing makes book introductory to those 
subjects. Gives point of view for their 
scientific development and study. 

Finally, in view of what is pointed out re- 
garding the cause as the germinal conception from 
which there is a natural evolution of some leading 
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principles in the law of Parties and of Pleading, 
the book in a measure may serve as an introduction 
to those subjects. As it seems to me, the cause 
for action, truly conceived, underlies them, and 
affords the ground or point of view logically to be 
taken in their scientific development and study. 
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Act. 



(References are to pages.) 

A. 

Violating primary right is delict, 9, 10, 34, 38 ISr-2. 
In homicide act causing death, crime, 38 N-2. 
Statutes of limitation run from wrongful, 50. 
Personal act, locus that of offender, 112. 



Action. 



Distinction between special proceedings and, 15, 

16. 
Civil and criminal, 17. 
Criticism of definitions, 17, 18. 
Action defined, 19. 
Bringing, means what, 20. 
Eight to, 22, 23. 

State provides machinery for, 23N-2. 
Elements of right to, 23. 

(a) Legal wrong, 23. 

(b) Remedial Law, 23. 
Cause for, 24. 

When right to, arises, 27. 
Cause for, and legal wrong co-exist, 28. 
Basis of is right to have court act, 35. 
Primary purpose to redress wrong, 35. 
Facts not accurately said to constitute, 47. 
Origin of local and transitory, lllN-1. 
Relation of cause for, to parties, 114. 
Relation of cause for, to pleading, 121. 
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Adjective Law. 

See Remedial Law. 

Admiralty. 

Determination of parties in actions in, 119. 
Proceedings in rem not exception, 119. 
The thing is the wrongdoer, 119. 

American Cases. 

Harmonized, 66 et seq. 

Veeder v. Baker, 66. 

Post V. Campau, 73. 

Foot V. Edwards, 74. 
Criticised, 81N-1. 

Antecedent Bights. 

See Primary Eights. 

Assault and Battery. 

Doctrine applied to indictment for, 86. 
Delict same in civil and criminal, 88. 

Assumpsit. 

Breach of contract cause for action in, 54. 

Authors. 

Views of, upon subject discussed, 44-48. 



B. 



Breach of Contract. 



Express or implied, is a wrong, 10. 
Action for, legal wrong is cause, 50, 54. 
Limitations run from act constituting, 54. 
Oases illustrating doctrine, 55-58. 
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Battery. 

See Assault and Battery. 



C. 



Cause. 



Defined, 24. 

Here used as to judicial tribunals, 25. 

Immediate cause, 25N-1. 

See also. Cause for Action. 

Cause for Action. 

Basis for investigation of, 1. 

Meaning of word "cause," 24. 

Application of term, 25. 

Shown by same facts as legal wrong, 27, 28. 

Implies a wrong, 28. 

Wrong identified as, 28, 29, 50, 68, 71. 

Manifest where wrong done, 30. 

Legal treatises on, 31-48. 

(a) Phillips' Code Pleading, 31-32. 

(b) Pomeroy's "Eemedies," 39. 

(c) Bliss on Code Pleading, 40, 41. 
Criticism and views of author, 33-37. 
Arises from wrong and law of remedy, 37. 
In old works, not defined, 38. 

In "Eemedies" "right" to, confused with, 40. 
Bliss made "wrong" in civil cases, 40. 
I^ot subject of ownership, 42N-a. 
May be act or forbearance, 431^-b. 
Stating operative facts discloses, 44, 68. 
"Views of different authors upon, 44-48. 
No facts accurately said to constitute, 47. 
Facts alleged in declaration not, 48, 68. 
Adjudged cases examined, 49. 
Conclusions sustained on principle, 49. 
Under limitations, important when, arose, 50. 
Arises where performance demanded, 69, 70. 
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Primary right not element of, 72. 

Damages not essential to, Y7, 78. 

Facts showing, same in civil and criminal suits, 88. 

Contract rights condition to existence of, 93. 

Locus of, important, 110. 

Locus of, in positive personal acts, 112. 

Generally, wrong governs locus of. 111. 

Relation of, to parties, 114, 115. 

Chief guide in determining parties, 116, 120. 

Underlies all judicial proceedings, 119. 

Relation of, to law of pleading, 121-133. 

Relation of, to joinder of actions, 128. 

Oivil Conduct. 

Standards of, how determined, 5. 

Civil Government. 

Created by state, 2. 
What meant by term, 2, 3. 

Civil Suit. 

Wrongful act in relation to parties, 115. 

Code System. 

"Reformed American Procedure," 39. 

In "Remedies" "right" confused with cause, 40. 

Joinder of causes of action under, 129. 

Operative Facts. 

Only to show existence of "cause," 44, 68. 



Courts. 



For redressing or preventing wrong, 14. 

Modes of redress in, 15. 

Agency to enforce remedial law, 22. 

When aid invoked, 22, 35. 

Province is to redress injuries, 36 and N-1. 
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Common Law. 

Expression of government, 4. 

Doctrine in crimes at, 65. 

Where blow given, controls venue, 65. 

Constitutions. 

Expression of of government, 4. 

Contracts. 

Breaches of, are legal wrongs, 10. 
Limitations run from breach, 54. 
Breach of, constitutes "cause," 68, Yl. 
Wrong arises, where to be performed, 69. 
Damages for refusal to convey, 90. 
Specific performance of, 91. 
Rights under not part of cause, 93. 
Locus of breach, 112. 

Crimes. 

Are legal wrongs, 10. 
Application of doctrine to, 65, 66. 
Homicide where mortal blow given, 65. 
Indictments must show wrong, 86, 87. 
Illustrations of doctrine, 86, 87. 

Criminal Prosecutions. 

Cases illustrating doctrine in, 65, 66. 
Parties, those doing wrongful act, 115. 



D. 



Damages. 

Not essential to cause for action, 78. 

Doctrine illustrated, 89. 

Where gist of action is damages, 77. 
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Deed. 

Doctrine applied in action to reform, 97. 

Old forms pleading, defective, 98. 

In action to reform, refusal essential, 99. 

Delict. 

Act violating primary right is, 9, 10, 34, 38, N-2, 

47. 
Same in crimes and civil actions, 88. 
In action for breach of legal duty, 94. 
Primary right, condition to existence of, 94. 
In action of libel in rem, 100, 106. 
Generally determines locus of cause, 111. 

Doctrine. 

Legal wrong is cause, settled, 50. 
Sustained by English authority, 51. 
Illustrated in crimes, 86, 87. 
Illustrated in civil actions, 88. 
In conclusion, restated, 134. 
Afiects vyhole body of law, 135, 136. 

Dunham vs. Spence. 

Cause, breach of promise to marry, 69. 



E. 



East India Co. vs. Paul. 

Approved, 54, 80. 

Englisb Authority. 

Weight of sustains doctrine herein, 51. 

English Cases. 

Criticised, 79. 

Cook V. Gill, 79. 

Sichel V. Borch, 79. 

Borthwick v. Walton, 79. 
Contrary to weight of authority, 80. 
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Eauity. 

Doctrine applied to i>arties in, 116. 
Illustrations, 117. 

Exception cases for complete relief, 117, 121 and 
note. 



Facts. 

Statement of, not cause for action, 47, 48, 68. 
Evince existence of cause, 47, 68. 
To enable court to see reason for action, 47. 
Result of, in wrong, ground of action, 48. 

Fitman's Code Procedure. 

Quoted and approved, 81N2. 

Foot vs. Edwards. 

Harmonized, 74. 

Forbearance. 

If violates legal right is wrong, 11. 



G. 



Oovernment. 

What is, 3. 

Law its authoritative expression, 4. 

Governmental Authority. 

Scope of, 3. 

H. 

Hibernia N. B. vs. Lacombe. 

Doctrine applied to commercial paper, 70. 
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Homicide. 

Locality of crime, 63. 

Solution of problem, 63. 

Committed when fatal blow struck, 64, 65. 

Doctrine supported by cases, 64. 

Howell vs. Young. 

Approved by American courts, 53, 80, 81. 



Indictment. 

Where mortal blow struck, 65. 
Must show public wrong, 87. 

Injury- 
Cause for action confused with actionable, 76, 77. 

78, 83. 



Judicial Remedy. 

That sought in courts, 14. 
Modes of obtaining, 15. 

Joinder of Causes for Action. 

Application of doctrine that wrong is cause, to, 

128. 
At common law, 128. 

Author's view applied to "transaction," 130. 
Clears subject from confusion, 131. 



K. 

King vs. C. M. & St. P. Ry. Co. 

Latest declaration of doctrine, 71. 
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L. 

Larceny. 

Doctrine applied to indictment for, 86. 

Must show public wrong, 87. 

Delict same in actions civil and criminal, 88. 

Law. 

In U. S. embodied in what, 4. 

(a) Civil constitutions, 4. 

(b) Legislation thereunder, 4. 

(c) Common law, 4. 
Substantive, defined, 4. 
Adjective, defined, 5. 
Necessity for adjective, 5. 
Substantive, always operative, 7. 
Adjective, only when wrong done, 7. 

Legal Duty. 

Doctrine applied in action for breach, 93. 

Legal Injury. 

Principle in system of remedy, 25. 

Gives right to action, 22, 27. 

Act constituting, is cause, 28, 29, 50, 68, 71. 

Legal Redress. 

Eight to, for legal injury, 25. 

Title to, given how, 30. 

Primary right condition to, 37, 38N-2. 

Facts showing wrong necessary to, 47, 93. 

Legal Relations. 

Determined by substantive law, 5. 

Legal Remedies. 

Term includes what, 12. 
See also Legal Kedress. 
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Legal Bights- 
Sources from which derived, 4. 
For violation of law gives redress, 41a. 
Every violation of, is legal wrong, 48. 

Legal Treatises. 

On cause for action, 31, 32, 37. 

Legal Wrong. 

Defined, 8, 9, 26. 

Public and private, 8. 

Act violating primary right is, 9. 

Classes of, 10. 

Redress for, in public tribunals, 14. 

Evinced by same facts showing cause for action, 

27, 28. 
Every violation of legal right is, 48. 
Facts show existence of, 48. 
Constitutes cause for action, 50, 68, 71. 
See also. Wrongs, Legal Injuries and Cause for 

Action. 

Legislative Enactments. 

Expression of Government, 4. 

Libel. 

Doctrine applied to indictment for, 86. 
Indictment must show public wrong, 87. 
Delict same, in civil and criminal, 89. 
In actions in rem, wrong is cause, 100-106. 

Limitations. 

Run from time of injury, 55. 
Illustrative cases, 55-61. 

Howell V. Young, 55. 

Wilcox V. Plununer, 56. 

Campbell v. Boggs, 56. 
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Schade v. Gehner, 57. 
Wood V. Carpenter, 59. 
Williams v. P. C. Co., 60, et al. 
See also, Statute of Limitations. 



Locus. 



Of cause for action, important, 110. 
Where wrong done, determines. 111. 
Exception in positive, personal acts, 112. 
Homicide, is that of offending act, 113. 

M. 

Misconduct. 

In negligence, is cause for action, 51-53. 

Murder. 

Committed where mortal blow struck, 65. 



N. 



Negligence. 

Misconduct is cause for action, 51-53. 
Breach of legal duty is "cause," Y8. 

Nuisance. 

Doctrine applied in action to enjoin, 95. 



O. 



Operative Facts. 

Make existence of cause apparent, 44, 68. 
Kesult in wrong, ground for action, 47, 48. 
Statement of evinces existence of legal wrong, 

48. 
See also. Facts. 
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Ownership. 

Eight to action, subject of, 42N-a. 
Cause for action not subject of, 42N-a. 



P. 



Parties, 



Relation of cause for action to, 114. 
In crimes, tbose doing wrongful act, 115. 
Same rule in civil suit, 115. 
Rule in equitable actions, 116. 
Illustrations in equity, 117. 
Exception in certain cases, 117, 121. 
Actions in rem in admiralty, 119. 
Thing is wrongdoer, 119. 



Pleading. 



In old works "cause for action" not defined, 38. 
Principles controlling, universal, 85. 
Relation of cause for action to, 121. 
Application of doctrine, 125. 
Requires facts showing wrong, 125, 127. 
Same rule in pleading defense, 127. 
Doctrine applied to joinder of actions, 128. 
Joinder under the code system, 129, 1-30. 
Clears up questions of joinder, 131, 132. 



Possession. 

Cause for action not subject of, 42N-a. 

Post, Admr., vs. Campau. 

Its doctrine shown, 73. 

Practice. 

In old works "cause for action" not defined, 38. 
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Precedents. 

Illustrating scope of doctrine, 85. 

Primary Bight. 

Violation of, is legal wrong, 9, 26. 
Infringement does not per se create right to 

action, 35. 
Condition to existence of legal wrong, 3Y, 38]Sr-2. 
Not part of cause for action, 72. 
Act violating, is cause, Y2. 

Procedure. 

Same as adjective law, 5. 

In old works "cause for action" not discussed, 38. 

See also, Remedial Law. 

Public Wrong. 

Indictment must show act done is, 87. 
See also, Crimes and Wrongs. 



R. 



Beformation of Contracts. 

In action for, refusal is delict, 97-99. 
Old forms defective, 98. 

Bemedial Law. 

Includes all lawful modes of redress, 12. 

(a) Acts of party or parties injured, 12. 

(b) Public tribunals, 13. 
Invoked when, 22. 

In conjunction with wrong, gives right to action, 

22, 27. 
Lies dormant till wrong done, 27, 35. 
Attaches to wrongs a right to action, 35. 
See also. Law. 
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Sight. 



Where right must also be remedy, 27N-1. 

In "Remedies" not distinguished from cause, 40. 

Law gives redress for violation of legal, 41N-a. 

Bights. 

Created by law, 4. 
None without remedy, 5 and N-2. 
Enforced by state, SlST-S. 
Primary or antecedent, 6. 
Secondary or remedial, 6. 

(a) Distinction between, 6. 

(b) Co-exist in those unlawfully injured, Y. 
Violation of primary, are wrongs, 9. 
Eelative and subject to law of land, 41N-a. 
See also. Legal Rights and Primary Eights. 

Bight to Action. 

State provides machinery for enforcing, 23 N-2. 

Elements of, 23. 

Independent of substantive law, 23, 2Y. 

How created, 27. 

When it arises, 27, 28. 

Must be wrongful act, 27, 30, 35, 47. 

Concerned with remedial law only, 34, 35. 

Mere violation of primary right can not give, 35. 

Arises from wrong, and law of remedy, 37, 44. 

In Pomeroy's "Remedies" confused with cause, 40. 

Not considered by Bliss, 40. 

Discussion of views upon, 39-44. 

Subject of ownership, 42 N-a. 

Accrues where wrongful act done, 50. 

See also. Action. 



S. 

Slade vs. Noel. 

Doctrine applied to charter party, 
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Special Proceedings. 

What is, 15. 

Distinction between action and, 16. 

Specific Performance. 

Delict in action for, 91. 

State. 

Enforces rights, 5N-2. 

Decides whether wrong done, 23N-2. 

Pleads by indictment, 86. 

Statute of Limitations. 

When cause arose important, 50. 

In tort, runs from wrongful act, 50. 

Doctrine sustained by English cases, 51. 

In assumpsit, runs from breach of contract, 54. 

See also. Limitations. 

Statutes. 

Expression of government, 4. 

Substantive Law. 

Defined, 4. 

That which creates primary rights, 5. 

Always operative, 7. 

Gives rule to determine whether right infringed, 

23, 27, 34. 
See also. Law. 



Time- 
When cause for action arose, important, 50. 
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Torts. 



Are legal wrongs, 10. 
Legal wrong is cause for action, 50. 
Limitations run from wrongful act, 50. 
Cases of, supporting author's view, 58-61. 
Distinction in actions on case and, 61N-6 

'Transaction." 

Interpretation of, by rules herein, 129-133. 
Clears question of complication, 131. 



V. 

Veeder vs. Baker. 

Reviewed, and its doctrine shown, 66-68. 



W. 



Wrongs. 

The act alone is the wrong, 9, 10. 

Classified, 10. 

When and how redressed, 22. 

Title to redress, independent of substantive law, 

23. 
How committed, 26, 29. 
When done right to action arises, 22, 23, 2Y, 

30, 47. 
Implies cause for action, 28. 
Identified as cause for action, 28, 50, 68, 71. 
Impossible without antecedent right, 34. 
As cause, not subject of ownership, 42N-a. 
May be "act" or "forbearance," 43N-b, 47. 
Disclosed by statement of operative facts, 44, 68. 
Statutes of limitation run from, 50. 
In crimes, when and where blow struck, 65. 
Indictments show act done is public, 87. 
In action to reform contract, refusal is, 99. 
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In action of libel in rem, 100, 106. 

Determines locus of cause, 110, 112. 

Exceptions, 111. 

In prosecutions, those doing parties, 116. 

Same rule in civil suits, 115. 

Eule in Equity, 116. 

Exceptions to, 117. 

Actions in rem in admiralty, 119. 

Pleading is statement of facts showing, 125, 127. 

Rule same in defense, 127. 

Views not before stated, 135. 



